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- Joyce Hagen Mundy

From: Anita Bates [abates@winbury.com]
Sent:  Tuesday, April 07, 2009 9:16 AM

To: Joyce Hagen Mundy; Dennis Enslinger
Subject: T-Mobile Cell Tower

Joyce and Dennis, please distribute to all the planning commissioners.

| adamantly oppose the latest T-Mobile cell tower application at Faith Lutheran church, 67th and Roe. |
oppose the tower because it does not fit into neighborhood architecture in any way, is too close to personal
property lines, will negatively impact property values, is a health concern, is aesthetically unattractive and
in opposition to goals set forth in the Village Vision, and sets a dangerous precedent for similar towers in
residential neighborhoods. As decided by the Planning Commission and City Council on earlier tower
applications, this is not an appropriate site.Please consider the Prairie Village residents and neighborhoods.

Anita Bates 4815 W. 68th St., Prairie Village, KS; 913-362-1081

Anita Bates

Retail Services

Grubb & Ellis[The Winbury Group

4520 Main Street, Suite 1000, Kansas City, MO 64111

Direct: 816.556.1123 « Cell: 913-645-7757 « Fax: 816.531.5409
abates@winbury.com

www.winbury.com

Independently owned and operated
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Joyce Hagen Mundy

From: Palmer,Max [MPALMER@CERNER.COM]
Sent:  Tuesday, April 07, 2009 10:34 AM

To: Joyce Hagen Mundy; Dennis Enslinger
Cc: Palmer,Max

Subject: T-Mobile Cell Tower

Joyce and Dennis, please distribute to all the planning commissioners.
| adamantly oppose the latest T-Mobile cell tower application at Faith Lutheran church, 67th and Roe.

| oppose the tower because it does not fit into neighborhood architecture in any way, would be too close to
personal property lines, would negatively impact property values, is a health concern and aestheticaily
unattractive. Allowing this cell tower to be located at this location is in opposition to goals set forth in the
Village Vision, and sets a dangerous precedent for similar towers in our residential neighborhoods.

As decided by the Planning Commission and City Council on two earlier tower applications, this is not an
appropriate site for a cell tower. Please consider seriously the Prairie Village residents and neighborhoods that
would be effected should this unfettered use of church property be permitted.

Thank you,

Max Palmer

4815 W. 68th St.

Prairie Village, KS

PH:913.362.1081

CONFIDENTIALITY NOTICE This message and any included attachments are from Cerner Corporation and are
intended only for the addressee. The information contained in this message is confidential and may constitute
inside or non-public information under international, federal, or state securities laws. Unauthorized forwarding,
printing, copying, distribution, or use of such information is strictly prohibited and may be unlawful. If you are
not the addressee, please promptly delete this message and notify the sender of the delivery error by e-mail or you
may call Cerner's corporate offices in Kansas City, Missouri, U.S.A at (+1) (816)221-1024.

4/7/2009
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Joyce Hagen Mundy

From: Dennis Enslinger

Sent:  Monday, April 06, 2009 9:46 AM
To: Joyce Hagen Mundy

Subject: FW: PC 2009-06

Here is another letter.
Dennis

Dennis J. Enslinger, AICP
Assistant City Administrator
Municipal Building

7700 Mission Road

Prairie Village, Kansas 66208
913-385-4603 (office)
913-381-7755 (fax)
denslinger@pvkansas.com

From: katherine faerber [mailto:faernett5@gmail.com]
Sent: Sunday, April 05, 2009 10:06 PM

To: Dennis Enslinger

Subject: PC 2009-06

John and I are against the proposed cell tower at Faith Lutheran Church. Our home
has been Prairie Village for the past 23 years. We have agreed with the efforts to
improve and invigorate our lovely city. We know not everyone is emotionally attached
to Prairie Village the way we are and appreciate the efforts behind the "Village Vision"
to encourage new families to move into Prairie Village. On that note, the proposed
tower at Faith Lutheran goes completely in the opposite direction of those efforts.

1. It is not in keeping with the aesthetics of our neighborhood.

2. This tower will reduce residential property values.

3. Topographically low lying location.

4. Not allowing for set back or fall line, if the tower were to fall. It would land on
neighbors yards, dog and heaven forbid, a child.

5. It would be the first stand alone tower in Prairie Village on residentially zoned
property. It would set a precedence for all of Prairie Village. In some cities, the cell
companies are buying houses and erecting towers in the backyards.

I can't think of one Prairie Village resident who would be proud to show you their
neighbor's 145' cell tower, nor do I know any realtors who would have it listed out on
the specs of a home for sale.

We do appreciate the many volunteer hours you have given our community. Thank
you for your consideration to deny PC 2009-06.

Kate and John Faerber

4/6/2009
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Joyce Hagen Mundy

From: Doug Flora [doug.flora@hwins.com]
Sent: Monday, April 06, 2009 1:39 PM

To:  Mayor; Al Herrera; Bill Griffith; David Voysey; Ruth Hopkins; Michael Kelly; Andrew Wang; Laura Wassmer; Dale
Beckerman; David Morrison; Charles Clark; David Belz; Diana Ewy Sharp; Council Members

Dear City Council & Mayor:

| adamantly oppose the latest T-Mobile cell tower application at Faith Lutheran church, 67th and Roe. |
oppose the tower because it does not fit into neighborhood architecture in any way, is too close to
personal property lines, will negatively impact property values, is a health concern, is aesthetically
unattractive and in opposition to goals set forth in the Village Vision, and sets a dangerous precedent
for similar towers in residential neighborhoods. As decided by the Planning Commission and City
Council on earlier tower applications, this is not an appropriate site.

Please do not push co-location at this site which was not previously sought after by the other cell
companies due to the poor location. It has only now become attractive to them as they would be able
to piggyback on T-Mobile's tower. Please hold true to the Village Vision and deny this unreasonable
application.

Please help strike a balance between the importance of this type of infrastructure and the necessity to
protect your citizens and their property values. We appreciate your diligent efforts and immense work
on this issue.

Douglas B. Flora

4908 W 68" Street
913-432-2452

4/6/2009
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Joyce Hagen Mundy

From: Dennis Enslinger

Sent: Friday, April 03, 2009 5:11 PM

To: Mary Cordill; Casey Housley; faemettS@gmail.com; randy.cordill@stiprepaid.com;
doug.flora@hwins.com

Cc: cschultzr@aol.com; sroth@southwindcapital.com; Michelene Krueger; Wyatt Cobb;
sro6801@sbcglobal.net; SueGoldman@bv.com; JHousley@lockton.com

Subject: T-Mobile application and 4-7-09 Planning Commission Agenda

Attachments: 4-7-09 PC Agenda and T-Mobile Application.pdf; T-Mobile Packet.pdf

You have expressed interest in the T-Mobile Request at 4805 W. 67t Street.

| have attached the Planning Commission agenda for the April 7" meeting at which the T-Mobile application will be
considered. You will find all the information submitted as of today and the associated staff report. | also wanted to provide
you with a copy of a document which the applicant has requested the Planning Commission Receive (T-mobile Packet).

Please let me know if you have any questions.
Dennis

Bennis J. Enslinger, AICP
Assistant City Administrator
Municipal Building

7700 Mission Road

Prairie Village, Kansas 66208
913-385-4603 (office)
913-381-7755 (fax)
denslinger@pvkansas.com

4/4/2009
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Joyce Hagen Mundy

From: Dennis Enslinger

Sent: Friday, April 03, 2009 5:07 PM

To: Trevor Wood; Curtis Holland; Garth.Adcock@T-Mobile.com; CEdwards@ssc.us.com

Cc: Stephen B. Horner; Ronald A Williamson; JAnderson@ssc.us.com; wam@hhc-law.com;
Luke . Willenbring@T-Mobile.com

Subject: T-mobile application

Attachments: 4-7-09 PC Agenda and T-Mobile Application.pdf

| have attached the Pianning Commission Agenda and all of the documents sent to the Planning Commission regarding the
T-mobile Request. Let me know if you have any questions.

Dennis

Dennis J. Enslinger, AICP
Assistant City Administrator
Municipal Building

7700 Mission Road

Prairie Village, Kansas 66208
913-385-4603 (office)
913-381-7755 (fax)
denslinger@pvkansas.com

4/4/2009



LTS Ad

Dear Prairie Village Officiats,

I support T-Mobile's proposed cell site to be located at Faith Lutheran Church - 4805 West 67th Streel
in Prairie Village. Having the best wiraless Coverage is important to me, Please do everything you can to

ensure that citizens like me have reliable coverage, especially where we need it most - in our homes and
neighborhoods. Thank you.

Sincerely,

Name =y H—fu E CARLE Y Signature

Lortleey
riress 530D W) 2t 4 8 Voo 0
c;wémUM state_"H e, lpLb2OF

. v, .
E-mail%?ﬂ@.‘é@g&@l’hsne DT -7/Q0-5F&3

Rf Other members of my household are also TMobile customers and would like to have the best
wireless coverage possible in Prairie Village.
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o Dear Praitie Village Offieials,

—+{ . - h:-"\‘--m:-":
I support T-Moblle's propsosed cell site to be located at Faith Lutheran Church - 4805 West 67th Street
[ in Prairie Village. Having the best wireless coverage is important o me, Please do averything you can to
= ensure that citizens like me have reliable coverage, especially where we need it most - in our homes and

neighborhoods. Thank you.

' Sincerely,
" Name Signatise-= ZAM»
= Address 743¢e "\1 = / 0
City ' 1 € siare 2 20 S LDV
E-mailmgwﬂl\@\‘cv V= O™ Phong

ﬂ Other members of my household are also TMobile customers and would like to have the best

wireless coverage possible in Prairie Viltage. X
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seart Lax QU m%.“r(»ro & [rodes
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Dear Prairie Village Officials,

I support T-Mobile's propased cell site to be located at Faith tutheran Church - 4805 West 67th Street
in Prairie Village. Having the best wireless coveragae is important to me, Please do evarything you can lo
ensure that citizens like me have reliable coverage, especially where we need it most - in our homes and

neighborhoods. Thank you,

—_— S T

' Mrs. Hal M. Quinn. ‘
Address 4
iy Miésion Hale, K3 0628 1 gia Zip
E-mail : - Phoneﬁ-_ﬂg'é"/”f" J11 ?

Cther members of my househald are also T-Mabile customers and would like to have the best

wireless coverage possible in Praifie Village. .
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Dear Prairie Village Officials,

1 support T-Mobile's proposed cell site 1 Bg'fadated'?rFafﬁrtmh&mn Church - 4805 West 67th Street
in Prairie Village. Having the best wirefess coverage jg,i‘(nm,am 1o me. Please do everything you can to
ensure that citizens like me have reliable cq;_,e‘rtgga., eshetially.where we need it most - in our homes and

neighborhoods. Thank you. R

AT

Sincerely, .

Name__NAdhy / n/ahe«o " Signature t,i% /%?m——-)
Address .S Vo7 671 Stveed

City_MVSSsoa :4::11 44 State I3 Zp_ & 235

E-mailiﬁﬂﬂhjum@ éma':/. Corphone (403 )" 3 62-0L 32-

0 Other members of my household are also T-Mobile customers and would like to have the best
wireless coverage possible in Prairie Village.

Comments:

. /
bl g Zinie IR
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Dear Prairie Village Officials,

I support T-Mobile's proposed cell site to be located at Faith Lutheran Church - 4805 West 67th Street
in Prairie Village, Having the best wireless coverage is important to me. Please do everything you can to
ensure that citizens like me have reliable coverage, especially where we need it most - in our homes and

neighborhoods. Thank you.

Sincerely, R o
vame___cd\L Bty sonnrs_C)lop B

Address HRol W, bt th Street
.City Prawrie \_[A“vﬂ..a.ﬁ sae_Kansas ZBDM
E-mail 4 bacnet @ ke, €OM  phone Q12- 384 51}03

[ Other members of my household are also T-Mobile customers and would like to have the best
wireless coverage possible in Prairie Village,

Comments: _1_chont't e.bi"ﬁm**tui hade Setdite. (WS te. v’f&u{ YIS

home, oudd T WIRAVRe 2 5 b Mimrtirange,
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Dear Prairie Village Officials,

t support T-Mobile's proposed cell site to be Idcated at Faith Lutheran Church - 4805 West 67th Street
in Prairie Vitlage. Having the best wireless coverage is important to me. Please do everyth:ng you can o
ensure that citizens like me have reliable qpvedge espé‘eaally where we need it most - in our homes and

neighborhoods. Thank you.

Sincerely,

‘:- Name rFF\QD\I L‘IM‘A\J

kd Address L“D:" BLMP:EE LU

State k < ZipM

1
City "I,"c‘ :

Phone /6~ BFE~ Z5/%

{0 Other mambers of my household are also T-Mobile customers and would like to have the best
.wireless coverage possible in Prairie Village.

o~

Comments: T'o _Like A Tnet Fof ?ﬂ_‘ﬂ:ﬁté L serrrron i
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Dear Prairie Village Officialg. - t

I support T-Mobile's proposed cell site to be located al Faith Lutheran Church - 4805 West 671h Street

in Prairie Village. Having the besi wireless coverage is important to me. Please do everything you can to
ensure that citizens like me have relia

ble coverage, especially where we need it most - in our hormes and
neighborhoods. Thank you.

Sincerel . ’ -

Name %Y\)\-Sf R‘\,Y \ C]/\ Signatuwm
Ad (o%\')t Grmada?mc(

C@ &\\V\Q_\) \“&00\,@ : State }A)S Zipgagos
E-mail Phone QIB?IO 5’(08

QOther members of my household are also T-Mobile customers and would like to have the bast
wireless coverage possible in Prairie Village,

Comments: _|_ Q’F‘\GAA /t‘:&e CQQQ' Dlﬂﬁhé’ (HVerage
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Dear Prairie Village Officials,

I support T-Mobile's proposed cell site to be locsled at Faith Lutheran Churth - 4805 West 67th Street

in Prairie Village. Having the best wireless coverage is important to me. Mlegse-tlo everything you canto
ansure that citizens like me have reliable Coverage, especiaily where we need it most - in our homes and
neighborhoods. Thank you.

Sincerely, . W%
Name /R _[)ay/Sxz=r'r Y Signature 24 igi% é
Address _ﬁ‘},//;?' &2 A=RA.

City LELAG : State £ Zipcods 225

E-mail Phane

Other membars of my household are also T-Mobile customers and would like to have the best
wireless coverage possible in Prairie Village.
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Dear Frairi&Village Officials,

Fsupport T-Mobile's proposed call site to be located at Faith Litheran Church - 4805 West 67th Street
in Prairie Village. Having the best wireless coverage is important to me. Please do everything you can to

ensure that citizens like me have reliable Coverage, especially whera we need it most - in our homes and
neighborhoods, Thank you,

Sincerely,

-
Name /12210 Leckm o Signafl%mk@
Address L350 Ly BE -

Cty @aw }?{(/jﬁ' State .. /=r Zipéé RIL
E-mail Phone _ 245~ 7722 - 2.5 2

® Other members of my household are also T-Mobile customers and would like (o have the best
wireless coverage possible in Prairie Village.

Comments; cr/d & o el R . P ,4.”( e

LG pd Ze Dol g oo K B vy Ao o e
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Dear Prairie Village Officials,

neighborhoods. Thatik you.

Sincergly,

I support T-MBbiie'sproposad cel stfe-to be located at Faith Litheran Church - 4805 West 67th Street
in Prairig Village, Haying the best wirefgss covélage.is important to me, Please do everything you cano
ensure that citizens like me have reliaible coverage:

, especially where we need it most - in our homes and

Addreﬁ@l [ .
City a Ufle \)‘) m State /S ZMQ_&S

E-mail

Phone

,E/Other members of my household are also T-Mobile Customers and would like to have the best

R B e e L
|
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Dear Prairie Village Officials, T

t support Mobile's proposed cell site ta-beg Jocated at Faith Lutheran Ghurch.- 4805 West 67th Street

in Prairie Village. Having the best wireless coverage is important to me. Please do everything you can to
ensure that citizens like me have reliable coverage, especially where we need it most - in our homes and
neighborhoods. Thank you.

Sincere! i . Q”tp
Namﬁ wath Bordsrt A signaw »C

Address AONA W Ay / Y

City. Qrmu.\r..LL \.Irb\}\ﬁr(af/ &S WMg Mg Zip 24 2—0%

Other members af my household are also T-Mobile customers and would like to have the best
wireless coverage possible in Prairie Village.

Comments: I%m s oL 3 n  Ma L\Ml———

E-mail

el Yo AL st v

e
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Dear Prairie Village Officials,

| support TMobile's proposed cell site to ba located at Faith Lutheran Church 4805 West £7th Street

i

in Praiie Village. Having the best wireless coverage is impo
ensure that citizens like me have reliable coverage, especia
neighborhoods. Thank you.
Sincerely, i ; /e f~Nan

P

rtant to me. Please go everything you can to
lly where we need it mos( - ifi our homes and

Name&ﬂw:——/ Signature dgAZE_ %—"g

Address 4r?0b W’ @7&7—'

o, Pearie Ylllage. s s e lodo¥

E-mail he trelote \{Uwo.cam Phone LD $Xh| ovgT

Other membars of my household are also T-Mobile customers and would like to have the best

wireless coverage possible in Prairie Vi}lage.

2005 s DS

Comments;
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Dear Prairie Village Officials, c e e B

e

| support TMabile’s proposed call site to be located al Faith Lutheran Church - 4805 Wast 67th Street

in Prairie Village. Having the best wireless coverage is important o me. Please do everything you can to
ensure that citizens like me have reliable coverage, gspeciaily where we nged it most - in our homes and
naighborhoods. Thank you.

Name Signature

Address .,

City State _—KS————- Zip_“_zg_&
E-mail one

Other members of my household are afso T-Mobile customers and would like to have the best
wireless coverage possibie in Prairig Village.
Comments: : ! LMQLJLW—
= Tetal ) :
: b v
[]
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Oear Prairie Village Officials,

1 support T-Mabile’s proposed cell site to be'located atFaith Lutheran Church - 4805 West 67th Street
in Prairie Village. Having the best wireless coverage is-important to me. Piease do everything you can to

ensure that citizens like me have reliable coverage, espeiglly where we need it most - in our homes and
neighborhoods. Thank you. =T
Sincerely, -

Name_BALCe.\:‘m;d MDA Signature m\( E/I/\QA.,! M Al
address (22D ABEADEEN KD

Ciy SEAANEE ASSION . s XS Zo DR
Phone 915--%@’2-05"38

‘Ef_ Other members of my household are also T-Mobile customers and would like to have the best
wireless coverage possible in Prairie Village.

Comments: Cun_ignit CRMUONE diag I whe cxuting,
Lsht polea U o Crudfuingbissn ol 4nwkes
I\E%V\T ' :'{ ohiaae L

E-mail




Deay Prairie Villagg, Officials,

I support T-Mobile's proposed cell site to be located at Faith Lutheran Church - 4805 West 67th Straet

in Prairie Village. Having the best wireless coverage is important to perPlegse do everything you can (o
ensure that citizens like me have reliable coverage, especiafly where we nebd it most - in our hames and
neighborhoods. Thank you,

Sincerel
Name )D'V/ ® g"u' Signature

o

Address.:u?oo 'rOM ol M

Ciw_&ﬂlqiu_lﬂﬁri State &S Zip bém

E-mail d.w‘_‘(k@ MD“(f' (o Phone 4}3 .381 0551

O Other members of my household are also T-Mobile customers and would like 1o have the best
wireless coverage possible in Prairie Village.

Comments: Ca’b G.GJJE,N& F‘L—T"[ﬁ cllyf.&‘ To0 .

——
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Dear Prairie Village Officials, ' .

I support T-Mobile's proposed cell site to be located at Faith Lutheran Church - 4805 Wast 67th Streat
in Prairig Village. Having the best wirsless coverage is important to me. Please do everything you can to
ensure that citizens like me have reliable coverage, especially where we need it most - in our homes and
neighborhoods. Thank you, ** ‘}"

AN

Sincerely, -,_l.é:' ._,.

E-mail L"bwmc*’ " -Mernhone Q( 5 “@‘J*”‘LLJ:B)

S 2
. ;
O Other members of my household are ail."so T-Mobile customers and would like to have the bast
wireless coverage possible in Prairie Village.

Commaents:

sute_ LS Zplola DY
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Dear Prairie Village Officials,

I support T-Mobite's proposed cell site 1o be located at Faith Lutheran Church - 4805 West 67th Street

in Prairie Village. Having the best wireless coverage is important fo me. Please do everything you can to
ensure that cilizens like me have reliable coverage, especially where we need it most - in our homes and
neighborhoods. Thank you.

Sincarely,

Name \_3,0-&4/\ A\+\£V.\ Signature Joan, dL‘hm_
Address_42 2 W, 12 Tesvace

City PYD.;('{'C, V‘t l I (.1_36,- State K= Zip.fa(ﬂ_m_ ’
E-mail Phone

KOther members of my household are also T-Mobile customers and would like o have the best
wireless coverage possible in Prairie Village.

Commaents:

PV 543



'.'DearP[ame Vl]iage Officials, .. .. .

-

!lhﬂu

| support T-Moblle 5 proposed cell site'toy be loeated al Faith Lutheran Church - 4805 West 67th Street

in Prairie Village. Having the best mreleés‘ccverage is important to me. Please do everything you can to
ensure that citizens like me have reliable covétage, especially where we need it most - in our homes and
Namect')\c; rlemne Bd.v’}; nha

neighborhoods. Thank you.
5 Signature &&2&:&_2&%%_.
Address 781s” Clﬂ(aeédm.b

City— 2> - State 1SS Zip_L620T
E-mail Cbr\rhno@uc L (e Phone QB 2/~ Y70

Z/Oiher members of my household are also T-Mobile customers and would like to hava the best
wirgless coverage possible in Prairie Village.

Sincerely,

Comments;
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Dear Prairie Village Officials,

.« | support T-Mobile's prdﬁosedpell site 10 be located at Faith Lmﬁéran"Church - 4805 West 67th Straat

- in Praifie Villagel Hayirigthe best wireless coverage is important 1o me. Please do everyihing you ¢an to
g ensure that citizens like ine-have reliable Coverage, especially where we need it most - in our homes and
neighborhoods. Thank you.

Sincerely,
s Name_ BLHERYL. D LDANSKY  signaure
Address YH‘?M g E‘P_NE !
ciy_Penere, VI #e State_YASAS — 7ip (pb20%
E—mair_gbmi'&:llo@ {C.Y‘T‘. LOM Phong 9\3 JOQ‘%M

t, % Other members of my household are also T-Mobile customers and would fike to have the bes!
wireless coverage possible in Prairie Village.

Comments:
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Dear Prairie Village Officials

| support T-Mobile's proposed cell site to be located at Faith Lutheran Church - 4805 West 67th Street

in Prai neVI!age Having the best wireless coverage isimportant to me. Piease do everythlng you can to
ensure that citizens like me have reliable coverage, especially where wa need it most - in gur homes and
neighborhoods. Thank you.

Sincerel ’ )
Name gi f rd\A HMA \ - Signature
Address 4‘-\-00 L)\)_l_l% P?“ £ <

Caty Of‘ﬁh“b \j’ } \ﬁc\e- State E!I!ﬂ Is le! 2 ! ﬁ
€ e e ALGD earbn ek et prone %13 | (042 -4 4@

B/Other members of my hausehold are also T-Mobile customers and would like fo have the best
wireless coverage possible in Prairie Village.

Commentszw%ﬂmaﬂm___
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Dear Prairie Village Officials,

F'support T-Mobile’s proposed cell site to be located at
in Prairie Village, Having the best wircless covera
ensure that citizens like me have reliable

Faith Lutheran Church - 4805 West 67th Street

Coverage, especially where we need it most - in our homes and
neighborhoods. Thank you.
Sinceraly, Q .
— Signature [(n
M. Elizabet Bern .
zaln WT1st T.ﬂ'l; y \)
Shawnee Miswicn, KS €4208-3128

State Zip

E-mail

Phone

E/Other members of my household are also T-Mobile customers and would like to have the best
wireless coverage possible in Prairie Village.

Comments:

— st e

ge is important to me, Please do everything you can to !
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Dear Prairie Village Officials,

| support T-Mobile's proposed cell site to be located at Faith Lutheran Chureh - 4805 West 67th Street

in Prairie Vitlage. Having the best wireless coverage is important to me. Please do everything you can to
ensure that citizens like me have reliable Coverage, especially where we need it most - in our homes and
neighborhoods. Thank you,

Sincerely,

Name \750%’ /%cdﬁc"/& SiQnaturBQM ZLCKEZLCC :d
Address 2 200 WLH/M /@ﬁ.

City /ﬁ' l/ State K \-r Zipégo@‘f/
E-mail Phone j / 5 156!7 5} a7 7 ya

O Other members of my household are also TMobile customers and would fike fo have the best
wirelass coverage possible in Prairie Viltage.

Comments:

af

'(n-_r
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Daar Prairie Village Officials,

I suppon T-Mobile's proposed cell site to be located at Faith Lutheran Church - 4805 West 67th Street

in Prairie Village. Having the best wireless coverage is important to me. Please do everything you can to
ensure that citizens like me have reliable coverage, especially where we need it most - in our homes and
neighborhoods. Thank you,

Sincerely, e E
Name Br‘!'cm SQ)\'{'on Signature y /]

Address__ 2700 Vezam Rl

City. Misgion ,u;[/‘; : State K5 Zip_G LY

Email_De Lol rawe] 4 Baclicoin  shone. Y0900 43} - 2990

‘El/ Other members of my household are also T-Mobile customers and would like to have the best
wirgless coverage possible in Prairie Village.

Comments:

I
N

.a‘i;,,

.,.
.,
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Dear Prairia Village Officials,

I support T-Mobile’s proposed cell site to be located at Faith Lutheran Church - 4805 West 67th Street

in Prairie Village, Having the bast wireless coverage is important to me, Please do everything you can to
ensure that citizens like ma have reliable coverage, especially where we need it most - in our homes and
neighborhoods. Thank you.

Sincerely, .

Namem \’J%f\“ Signature NS 87‘?
Address___30%0 s \90&% S

City I \iSvan, \\‘\\s State _ 13 Zip beQR

Emaiténn.e_r'\'z..@ neatn, Com Phone_ QL3 ¥3t-22%

Mr members of my household sre also T-Mobile customers and would like to have the best
wireless coverage possible in Prairte Village,

Commants:
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Dear Prqi;jg.Village Officials,

o

| support TMobile's proposed cell sie 1o be focated at Faith Lutheran Church - 4805 West 67th Stres
in Prairie Village. Having the best wireless coverage is impartant to me. Pleass do everything you can to
ensure that citizens like me have reliable caverage, especially where we need it most - in cur homes and

neighborhoods. Thank you.

Sincerely,

Name 5 Qra 9 Gh l L{-E)l(/ M@‘/ﬂf‘/ Signature
Addr&ss_7 L{ Ol 3:9/?/}‘5!4'&// 5: ‘
o300 Wiy s JC.S 7o bb2oF
E-mail }_’bb&f‘b’@ %C- 17 Lane Phone 9{3 -{ L{\S‘_J/Q(/J/

Other members of my household are also T-Mobile customers and would like to have the best
wireless coverage possible in Prairie Viifagae.

Comments:

e e ey oy e,
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Dear Prairie Village Officials,
i support TMobile's proposed cell site to be located at Faith Lutheran Church - 4805 West 67th Street
in Prairig Village. Having the best wireless coverage is important to me, Please do everything you can to

ensure that citizens like me have reliable coverage, especially where we need it most - in our homes and
neighborhoods. Thank you.

Sincerely, ) /
Lois A Beanlon-Geflert H her o - / -

Name. 2805W 7ard St , !ﬁﬁ'ﬁ““ Signature ,/9; s S
Prairie Village KS 66208-3204 1, .- o

Addre: LGP

City.. State .| Zio. — .

E-mail /%}gc-f-f:@ga_) BEN . NET Phone BT TS S

O Other members of my household are also T-Mobile customers and would like to have the best
wireless coverage possible in Prairie Village.

Comments:

e i o e e  ——— e e e el e
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Dear Prairie Village Officials, CZW “

I support T-Mobile's proposed cell site to be located at Fafth Lutheran Church - 4805 West 67th Street
in Prairie Village. Having the best wireless coverage is i 0 me. Flease do everything you can to
ensure that citizens like me have reliable coverage, especially where we need ii most - in our homes and
neighborhoods. Thank you, - -

Sincerely,
Name /E%"/{/ g s/ ek Signature%é@%
EC /o aditpro (Fese

Address e _
City S7 State Ay —- Zip-éé_ZQé
E-mail Phone 71T 342 ETS7

/3 36 2277

% Other members of my househoid are also T-Mobile cuslor%d would like to have the best

wireless coverage possible in Prairie \mla:e. ﬂ
Comments:};f/ W 2/ /WW/ W @ L

WLty M T7° L op1etapna 007 reeiloceTand
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To:  City Planning Commission
Prairie Village

From. Sharon Hunzeker

Re: 120 ft cell tower at Faith Lutheran Church

Date: 3/3/2008

| am writing because 1 received a notice against the above cell tower.

| AM VERY MUCH FOR THE CELL TOWER. Let me tell you why:

| was shocked when | moved here 5 years ago to find that cell phone service does nol
work in my neighborhood. My neighbors have to step outside to use their cell phones,
no matter what the weather, (my service doesn't even work then). When there are

powsr outages, | am unable to communicate with the outside worid. I've found this to be
true with all services.

| feel we should have a tower somewhere in the area so that we can join the 21"
Century and be able to use cell phones in our homes!

The Faith Lutheran location would be a good one. There are mature trees and very
large lots around this area so any impact would be minimal for the 3 or 4 homeowners
who would be “affected”.

As far as the aesthetics of the tower is concerned, what is the difference between it and
the water tower? Both are necessary.

| urge the committee to vote for the tower.

Thank you for considering my opinion,

Sharon Munzeker

6730 Granada Ln.

Prairie Village, KS 66208
913-384-5134

PV 453
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Ronald A Williamson

From:  Kathy Migneron [kmigneron@gmail.com)
Sent:  Wednesday, March 26, 2008 11:48 AM
To: Ronald A Williamson

Ce: Migneron, William C.

Subject: cell phone towers

Good morning!

Just read the article in today's Star regarding cell phone towers in Prairie Village. My husband and 1 just
moved back here from Minneapolis and we seem to be in a technological black hole on our block. Qur
cell phones are pretty much usefess unless we go outside and turn to the north about three degrees, then
cross our fingers...

Since you are probably getting lots of comments against cell phone towers in the area, ] thought you
should hear from the other side as well. We would welcome towers in PV and believe that they can be
installed in an aesthetically acceptable way.

Thanks for your time and your service fo the community.

Kathy and Bill Migneron
2911 W. 67th Street
Mission Hills, Kansas 66208
913 362-0632

3272008 PV 710



Joyce Hagen Mundy

From: Ronald A Williamson [rwilliamson@bwrcorp.com)
Sent:  Wednesday, February 27, 2008 8:48 AM

To: Joyce Hagen Mundy

Subject: FW: Bruce Williamson-Planning Dept

FYI

From: Chris Engel [mailto:cengel@pvkansas.com]
Sent: Tuesday, February 26, 2008 5:24 PM

To: Ronald A Williamson

Subject: FW: Bruce Williamson-Planning Dept

I believe this email was intended for you.

Chnistopher C. Engel

Assisiant 1o the City Administrator
Cuy of Prairie Village

7700 Mission Road

Prarie Village, KS 66208

{913) 381-6464 ext. 4206

(913) 3817755 - fax
cengek@pvkansas.com
www.prkusas.com

From: Lyman [mailto:Ipeckman@ke.rr.com}
Sent: Tuesday, February 26, 2008 2:14 PM
To: Chris Engel

Subject: Bruce Williamson-Planning Dept

Page | of 1

We undersland that there will be a meeting concerning the addition of anlenna at the 70th & Roe location. Unfortunately we
will be unable to atlend. However we wish to lend our voices lo the support of this projecl by T-mobil. Numerous times we
have missed important calls because of poor reception in our area (63rd & Delmar). i is our undersianding that the new

anlenna will resolve or at least help alleviate the problem.

Lyman & Yvonne Peckman

Notice: E-Mail Disclaimer: http:/fwww.bwrcorp.com/edisclaim.htm

Bucher, Willis & Ratliff Corporation
hitp://www bwrcorp.com

2/27/2008
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Cheri lic_ilwards

From: Adcock, Garth [Garth.Adcock@T-Mobile.com)
Sent: Tuesday, June 24, 2008 7:19 AM

To: Cheri Edwards

Subject: another advocate from Prairie Village

Cheri,

Pls enter this e mail into the record on July 1
Thank you

Garth

From: Rebecca Reardon [mailto:rebeccareardon@gmail.com]
Sent: Monday, June 23, 2008 9:04 PM

To: Adcock, Garth

Cc: Tim Reardon

Subject: Prairie Village

Garth,

Please add my name -

Rebecca Reardon and my husband Tim Reardon to the support of adding tmobile coverage to Prairie Village.
8018 El Monte / PV /KS 66208

Thank you,
Rebecca and Tim

: PV 153
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Adcock, Garth

From: Dan Cloughley {Dcloughley2{@ke.re.com)

Sent:  Tuesday, January 28, 2008 10:28 AM
To: Adcock, Garth

Subject: Prairie Village Celt Tower

) support the T-Mobile proposed cell sile at Faith Lutheran Church,
Dan Cloughley
5206 W. 70th Terr

Prairie Village, Ks. 66208
913-236-7972

24412008
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Adcock, Garth

From: Lois Scanlon-Gefferi [lsgefi@swbsll.net)
Seni:  Sunday, January 27, 2008 2:46 PM

To: Adcock, Garlh

Subject: Improvements in Prairie Village, Kansas

Dear Mr. Adcock:
As a resident of Prairie Village, IKansas and a T-Mobile user, § am all for the proposed new cell sile at Failh
Lutheran Church.

It is often difficull 1o cacry on conversations with my family in Connecticul and Forl Bragg, California.
Right here in Pralie Village, KS 1l is hard to lalk with my daughter in Kansas City, MO especially if | am traveling:

« easl on 67th sireet between Quivera Road and Neiman Road
« soulh on Neiman belween 67th stiget and 75th slree!
+ south on Nall between 75th and 83rd

Sincerely,

Lois A. Scanlon-Gefferl
2805 West 73rd Sireel
Prairie Village, KS
913-708-5640

2/4/2008
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Adcock, Garth

From: - [mikz@sbcglobal.net]

Sent:  Monday, Januvary 21, 2008 5:11 PM
To: Adcock, Garth '

Subject: proposed cell site

Dear Mr. Adcock,
Just 2 quick noté 1o let you know [ support the proposed cell site at Faith Lutheran Church i Prainie
Village. It Jooks like an out-of-the way location and I can tell a Jot of thought went into choosing this

location and the design of the tower itself.

Carol Myers

2/4/2008
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Adcock, Garth

From: jbarnefi@kc.r.com

Sent: Sunday. January 20, 2008 8:33 AM
To: . Adcack, Garth .

Subject: proposed cel| site

Mr. Rdcock.

I support the proposed cell site at 4805 West ¢7th Street in Prairie Village at Faith Lutheran Church. I have had T-
Mobile service for three years and I would like to see the coverage area improved. I currently de not have service
inside my own home., I have to go outside to use my cell phone. I would like to see that change. Plsase let local
officials know that Prairie Village residents support the new cell site. Thank you.

Sincerely,
Jvill Barnett
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Adcock, Garth

Frotn: jane corley [corleyja@holmail.com)
Sent: Safurday, January 19, 2008 9:32 PM
To:  Adcock, Garth

We desperately need better cell service at our home on 68 Street! The proposed cell tower at Faith Lutheran
Church wilt provide this service. Please approve this measure for the good of the neighberhoodil Jane Corley

2/472008
PV 438
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Adcock, Garth

From: Jil Wilder [jwilder@agarde.com)
Sent:  Saturday, January 19, 2008 11:36 AM
To: Adcack, Garth

Subject: Prairie Village cell site

Garih,

As a Prairie Vibage resident and a long time T-Moblle cusiomer, I'm in favor of a cell sile al Faith Lulheran
Church. ‘

1 continue to be very happy with my T-Mobile service. Thank you for all your hard work.

Jill Wildex

7100 mission Road
Prairie Village, KS 66208
913.963.2344

!

Jitl Wilder (&'LABARDE
Marketing Managar

Otfice: (£12) 489.0610 25055 Wesl Valay Pkwy
Fax: {913) 458.0833 Olzthe, KS 66061

Toll Froe {B00) 943.5823 www Ingerde oo
higeiPiogarde.com

E-bvsiness soliviare and solulions

2/472008
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Adcock, Garth

From: Kalhleen Leighton [kaleighton2001@yahoo.com) IR
Sent:  Salurday, January 19, 2008 10:40 AM ’
To: Adcock; Garth '

Subject: Cell Site

Garth- :

I fully support a new cell site for T Mobile in Prairie Village at Faith Lutheran Chuiich, I want betfer cell
service at home- : .
Thanks -

Kathleen Collison - ' .

Kathleen Leighton
Leighton Communications
Praitie Village KS 66208
913-262-7157

Looking for last minute shopping deals? Find then fast with Yahool Search,

2/412008 ’
PV 440



REGIONAL PUBLIC SAFETY 9'1'1 WiI‘EIQSS LegiSIation

COMMUNICATIONS
ireless communications are now a o
cultural norm, with over 80 percent &

of all Americans using wireless
communications devices. Today there are an
estimated 272 million wireless phone subscribers
in the U.S., according to the CTIA (Cellular
Telecommunication & Internet Association),

Eur»rent Sfatus
-mMmsﬂun"‘“

More and more, long distance and local
communications are moving from wireline to
wireless technology. For the first time in the U.S., B R,
cellular spending exceeded wireline spending in 3 St
2007. Landline revenues have fallen since 2000 and the \ﬂ
Telecommunications Industry Association (TIA) estimates S
there will be more than 110 million more wireless than

landline subscribers in the U.S. by 2009.

In 2008, 60 percent of all 9-1-1 calls in the Kansas City region came
from wireless devices, and some communities experience much
higher rates.

@ cou.l‘nﬁ_gp are:cul'réntly in -5
- —ithe.process ‘P'lnstallmg |
A 0-1x _Eﬁ'ﬁ,ut |

The Issue

ven though such a high percentage of 9-1-1 calis come from
wireless devices, currently only landline telephone customers
in Missouri pay for 9-1-1 services.

The Centers for Disease Control estimates that 17 percent of
households in the U.S. are now totally wireless. As more consumers
move from landline to wireless communications, 9-1-1 revenues are
dropping, and local communities are facing financial hardships to
maintain and improve their 9-1-1 systems.

Many Missouri counties need wireless revenues to install and
support 9-1-1 systems that can keep up with new and changing
wnrelus 9_!:|_ LM (e :'1._. . communications technologies.

| State legislation is needed to allow a statewide 9-1-1
% z“x;““‘:'fl'@“ the o : wireless surcharge that would support enhanced
ST e R R 9-1-1 services throughout Missouri.

GOU Broadway, Sulte 200, Kansas City, MO 63105 @ 816/474-4240 # wwww.marc.org
' " " : i *Sources: “Cellular spending exceeded wireline spending in US in 2007.” IT Facts. December
o [
| Mid-America Regional Council 4 18, 2007; and Mead, fennifer, “1).5. Telecommunications Transport Services Revenue Totals
R A T CRE L $310.8 Billion in 2005; Expected to Reach $372.7 Billion by 2009.” CTiA. March 23, 2006.

o e el W, N i g ol
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CodeRed

http://www.pvkansas.com/police/CodeRed.shtm!

The City of Prairie Village Kansas 3i+ B [Home) ‘

Government Court Parks Public Safety Public Works Codes Administration About PV News & Events E-News Signup

in this
Section:
B Animal
Control i
B Cilizens' A service 9 Emorgency Communicationg Hmik
Police
Academy
n
CodeRED The City of Prairie Village, Kansas and the City of Mission Hills, Kansas have instituted the CodeRED® Emergency
u Crime Notification System - an ultra high-speed telephone communication service for emergency notifications.
Prevention
® Dialing This system allows the Palice Department to telephone either ali subscribers or geographically-targeted areas of the
911 Cities in case of an emergency situation that requires immediate action {(such as a boil-water notice, missing child, or
& Jobsin evacuation). The system is capable of dialing up to 80,000 phone numbers per hour. It then delivers a recorded
Law message to either a live person or an answering machine, making three atiempts to connect to any number,
f"’“"e:“"”‘ THIS MESSAGE SYSTEM WILL ONLY BE USED FOR EMERGENCY PURPOSES
& Reports Examples of times when the CodeRED system could be utilized:
B Sponsor
a Block = Drinking water contamination
Party ® Evacuation notice
= Steff ®» Missing or endangered person
Directory & Bomb threat
= Hostage situation
= Chemical spill or gas leak
®_Other emergency incidents where rapid and accurate notification is essential for life safety _~~ :
Residential and Business Data Update Page Residents and business are able to input an unfisted number, cell phone
number, or other secondary phone number into the system for contact during an emergency situation. Registration is
simple, just click on CodeRED.
\____; —_ —-_-___________-
City of Prairie Village Voice: 913-381-6464 ﬂ Employee Services
7700 Mission Road Fax: 913-381-7755
Prairie Village, Kansas 66208-4230 info@pvkansas.com
Disclaimer & Terms of Use

1ofl

4/7/2009 5:19 PM



Prairie Village Planning Commission Meeting
April 7, 2009

Newspaper Articles Regarding Prior Denials

(a) May 10, 2008

(b)  July6,2008

Cell Tower Policy for Prairie Village, Kansas

Zoning Regulations, Chapter 19.28, Prairie Village, Kansas

Affidavit of Don Gossman, Appraiser

Study from Appraisal Journal

Cell Tower Height Comparison

Alternative Location Communications

Case Law

(a) Voice Stream PCS I, LLC v. City of Hillsboro, 301 F.Supp.2d 1251 (D.Or., 2004)

(b) Voice Stream Minneapolis, Inc. v. St. Croix County, 342 F.3d 818 (C.A.7 (Wis.),

2003

(c) Cellco Partnership, d/b/a Verizon Wireless v. The Town of Grafton, MA., 336

F.Supp.2d 71 (D.Mass., 2004)

(d)  Nextel Comm. Of the Mid-Atlantic, Inc., d/b/a Nextel Comm. v. City of

Cambridge, et al., 246 F.Supp.2d 118 (D.Mass., 2003)
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Planning commission turns down cell tower

‘T-Moblile wants to erect a
120-foot tower on church
property at 67th Street
and Roe Avenue.

By JENNIFER BHARGAVA
The Kansas City Star

Prairie Village won't have a
cell phone tower near 67th
Street and Roe Avenue any time
soon, '

The Planning Commission on
Tuesday unanimously rejected
T-Mobile’s request for a special
use permit to place a 120-foot
cell phone tower at Faith Luthe-
ran Church, located at the inter-
section,

Planning commissioners said
the tower was too high znd out
of character for a residential
neighborhood.

I3 also. uncomfort-
able with approving a proposal
that upset many neighboring
residents, More than 300 resi-
dents signed a petition opposing
the tower.

Dozens of residents attended
the hearing Tuesday and voiced
their objections to the tower,
which they said would decrease
property values and be a safety
hazard.

Tha idaa nf a 1M _fant tacsmns

He said the absence of a cell
phone tower at that location
could be dangerous for T-Mo-
bile users who rely on their cell
phones rather than land lines.

“Cell phones make up 49 per-
cent of all 911 calls made” he
said. “In 2007, T-Mobile aver-
aged 151 of the 91 calls per
month in Prairie Village. We are
dealing with adding a wireless
facility to enhance coverage
where it’s desperately needed.”

Cindy Haskill was one of the
few residents at the meeting
who wanted the cell tower.

She said she would rather
have safety over aesthetics.

“We get no cell service in the
church — it’s all dead space”

said Haskill, a member of Faith
Lutheran. “And I'm a Gir Scout
troop leader there. If those par-
ents can't get a hold of their
daughters, that's tragedy”

Planning Commission chair-
man Ken Vaughn said he was
concerned about the lack of cov-
erage as well,

“I do realize that it's cost ef-
fective for people to use their
cell phones, rather than their
land lines,” he said, “And it's a
risk by not having 100 percent
coverage everywhere in the
city‘” =

But the height of the tower
made him uncomfortable, he
added.

In response, Beeler said that

after a few days of driving past
the tower residents wouldn’t
even notice it anymore, a re-
mark that drew laughter from
th%aludiel;ce.

e Planning Commission
asked Beeler if other locations
had been considered for the
tower,

Beeler said that during the
past four years T-Mobile had ap-

churches, a country club, a park,
a fire station and a water tower,
Negotiations with those loca-
tions failed,
He had been hoping to put an
end to the search Tuesday night.
The Planning Commission’s

-denial will be reviewed by the

City Council at a later meeting,
To reach Jennifer Bhargava, call
816-234-~7737 or e-mail jbhar-

proached several other loca- gava@kcstar.com. -
tions for the tower — other
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woa pIIgETE [OWET 4t Faith Tarme-
ran Church, located at the inter-
section.

Planning commissioners said
the tower was too high and out
of character for a residential
neighborhood.

They were also uncomfort-
able with approving a proposal
that upset many neighboring
residents. More than 300 resi-
dents signed a petition opposing
the tower.

Dozens of residents attended
the hearing Tuesday and voiced
their objections to the tower,
which they said would decrease
property values and be a safety
hazard

“The idea of a 120-foot tower
just 24 feet behind my home is
frightening,” said Kate Faerber
at the meeting, “I have three
sons, and we all use our back
yard. What if the pole has ice
falling from it in the winter or if
it happened to fall onto my
property?” .

A few of her neighbors said

. they wouldn't invest money to
renovate their homes if they
were so near a120-foot tower.

Some also thought T-Mobile
only wanted the tower there to
beat its competitors.

“I'm very opposed to this
tower,” said Randy Cordill, a
Prairie Village resident. “I must
have been asleep when it be-
came an inalienable right to
have cell phone service in
homes. They (T-Mobile) are try-
ing to enhance their coverage
for monetary gain —~ that’s the
only reason they're doing this,”

Scott Beeler, the attorpey for

- "FMobile, argued that several
Prairie Village residents have
been seeking better coverage in
that area,

“T-Mobile has no interest in
setting up a tower, for thousands
of dollars, just for the heck of it,”
he said. “They want to do it be-
cause the public demands it,
and for 911 calls, it’s needed.”

L P e o T R s S s o Tl b i S M i S T I B PR AT S b P
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have safety over aesthetics.
“We get no cell service in the added.
church - it’s all dead space,”

(R VR YL VY AL L A LS AR AT N -'\-l’ - Ak,
witrwantea ize cell fower. Tity”
She said she would rather But the height of the tower

made him uncomfortable, he

In response, Beeler said that

Saturday, May 17
11am. -2 p.m.
Overland Park Regional Medical Center
A Please join us for an
g afternoon of heaith
information and

screenings,
refreshments, plus a
S =W Teddy Bear Clinic!
N e 1978 - 2008

Health Screenings:

« Body Fat Analysis  « Bone Density '

+ Blood Pressure + Blood Sugar
« Oxygen Saturation

Other Activities: A

« Display of artwork from Safety ye a rS/
Z

Colo!'mg Contest and Announcement OF/TOUCHING
of Winners
» Demonstration of the Crash Test Dummies
+ Emergency Vehicles
+ Self Protection Demonstration
* Fun for the Kids — Inflatables, Face Painters, Balloon Artists
* Healthcare and Community Vendors

OVERLAND PARK

REGIONAL MEDICAL CENTER®

Your HCA Midwest Hospital
10500 Quivira Road » Overland Park, Kansas 66215
Overland Park Regional Medical Center is conveniently
located at /-435 and Quivira Road.
WWW,OPITNC.COIMm
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SAS is the No. 1 shoe recommended A BV
by the American Podiatric Assoc.  &ys
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SAS SHOE STORES
Ranchmart Center ovedand Park, Kansas

95th & Mission » 913-385-5500 « Mon.-Sat. 9-6,5un. 12-5

NOl‘d‘ltOWﬂ ShO S North Kansas City, Missouri
301 Armour Road ¢ 816-471-5130 » Mon.-Sat.9-5,5un. 12-5

LI REEFYIEIINELYERTYIITELIERET L

a1l LiELXXN

——— e



WWW.KANSASCITY.COM

MiIS

THE KANSAS CITY STAR.

SATURDAY, JuLy 5,2008 [

Planning board again rejects plan for cell tower

T-Mobile cuts height of
tower, but Prairie Village
commission isn’t swayed.

By JENNIFER BHARGAVA
The Kansas City Star

Plans for a cell phone tower
near G7th Street and Roe Ave-
nue were shot down again by
the Prairie Village Planning
Commission.

Commissioners this week
unanimously denied T-Mobile a
special-use permit for an 85-foot
cell phone tower to be placed at
Faith Lutheran Church, located
at the intersection.

The application came more
than a month after T-Mobile's
first proposal for a 120-foot
tower at the same spot was de-
nied by the Planning Commis-
sion.

To meet the Planning Com-
mission’s concerns, T-Mobile
had reapplied, decreasing the
length of the pole by 35 feet and
placing it farther away from res-
idential property.

The Planning Commission,
however, was unirnpressed.

The members thought T-Mo-
bile chose an inappropriate lo-
cation for the tower, since it

would be surrounded by a resi-
dential neighborhood.

“The cell phone tower does
not meet the valge of the neigh-
Borhood and would not fit the
Raracter of the neighbornosd
said Planping Commussion
member Matlene Nagel. “And.
approving  this  application
would tell current and future
'ﬁﬁw
Village is not main i

heighborhoods, which wo
Have a Jdetrimenta) effect on the
residents.”

The commission was also un-
happy the tower would only

house one cell phone company:
T-Mobile,

T-Mobile representative Scott
Beeler said several other cell
phone companies bad been ap-
proached, to see if they would
be interested in sharing the
tower.

Most declined, because they
thought an 85-foot tower was

too small, he said.
The commissioners were
worried that approving the cell

phooe tower for T-Mobile
would open up a dam — with
towers for other' companies
popping up all over the commu-

nity in the future.
Several residents were against
the cell phone tower as well.
One of them, Casey Housley,
spoke for his farily and neigh-
bors at Tuesday’s meeting.
“Even though they reduced
the tower, it is still eight-and-a-
half stories tall and will be the
tallest thing in the area,” he said.
“ think it would inspire more
towers, and Im worried it
would reduce property values.”
The Planning Commission’s
denial of the application will be
reviewed during a future Prairie
Village City Council meeting.
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“We can catch from here what
is going on at that location,” Tim
Lynch, administrator for Home-
land Security and Emergency
Management for Overland Park,
said while standing in a base-
ment with 11 screens glowing on
white walls.

spond to emergencies by clear-
ing out their training rooms.
Set-up like that could take up to
four hours.

“This is light years ahead,’
Lynch said.

Most cities name their rooms
Emergency Operation Centers,
but Overland Park calls its the
Command and Control Center
because the city uses it not just
to respond to disasters but also

e o wiban She air and narticn-

works departments that the cen-
ter hosts can use cameras from
area companies to expand their
view. The city signed agree-
ments to use Black and Veatch
and the Jewish Community
Center cameras, for example.
During a bank robbery the de-
partment may tap into the
bank’s cameras before sending
in officers.

One year ago, the police de-
partment gained 17 search war-

dictions to work together to re-
spond to natural disasters and
emergencies, including acts of
terrorism.

Officers do not have to physi-
cally be in the control room to
use its system functions.

The room is imperative, how-
ever, for phase three alerts —
the highest level. The city might
go into such alert for a severe
tornado, ice storm or a pOWEr

outage. A conference center to
4 .t wemedAdan annna far the

MAYOR

FROM PAGE 1

tinue her goals.

“1ike Teresa, one of my top
priorities is to bring more busi-
nesses to the city” he said. “I
also hope the city can build a
better relationship with West-
wood View”

He has spent the past week
cetting up to speed on city busi-




PLANNING COMMISSION POLICY FOR THE APPROVAL
OF WIRELESS COMMUNICATION TOWERS
Adopted December 10, 1996

At the time the application is filed, the applicant shail submit the following information:

L

A study comparing potential sites within an approximate 1/2 mile radius of the
proposed application area. The study shall include the location and capacity of
existing towers, potential surrounding sites, a discussion of the ability or inability of
the tower site to host a communications facility and reasons why certain sites were
excluded from consideration. The study must demonstrate to the City’s satisfaction
that alternative tower sites are not available due to a variety of constraints. It must
also contain a statement explaining the need for the facility in order to maintain the
system and include a map showing the service area of the proposed as well as and
other existing and proposed towers.

If the use of current towers is unavailable, a reason or reasons specifying why they
are unavailable needs to be set out and may include one or more of the following:
refusal by current tower owner; topographical limitations; adjacent impediments
blocking transmission; site limitations to tower construction; technical limitations of
the system; equipment exceeds structural capacity of facility or tower; no space on

existing facility or tower; other limiting factors rendering existing facilities or
towers unusable.

A photo simulation of the proposed facility as viewed from the adjacent residential
properties and public rights of way.

A signed statement indicating the applicant’s intention to share space on the tower
with other providers.

A copy of the lease between the applicant and the land owner containing the
following provisions:

a.  The land owner and the applicant shall have the ability to enter into
leases with other carriers for co-location.

b.  The land owner shall be responsible for the removal of the communications

tower facility in the event that the lease holder fails to remove it upon
abandonment.

A site plan prepared in accordance with Chapter 19.32 Site Plan Approval.

Description of the transmission medium that will be used by the applicant to offer
or to provide services and proof that applicant will meet all federal, state and city
regulations and law, including but not limited to, FCC regulations.



10.

11.

12.

13.

14.

Description of services that will be offered or provided by the applicant over ifs
existing or proposed facilities including what services or facilities the applicant will
offer or make available to the City and other public, educational and governmental
institutions.

Indication of the specific trees, structures, improvements, facilities and obstructions,

if any, that the applicant proposed to temporarily or permanently remove or
relocate.

Preliminary construction schedule including completion dates.

Sufficient detail to establish the applicant’s technical qualifications, experience and

expertise regarding communications or utility facilities and services described in the
application.

Information to establish the applicant has obtained all other government approvals
and permits to construct and operate communications facilities, incinding but not
limited to approvals by the Kansas Corporation Commission.

Any other relevant information requested by City staff.

An application fee. The applicant must agree to and reimburse the City for all costs
related to the application for franchise to use or {0 occupy the public right-of-way
including any legal, financial or administrative activities. Such application fee shall
not be charged against the regular compensation to be paid to the City.

Copies of letters sent to other wireless communication providers notifying them of
the proposed request and inquiring of their interest to co-locate.

The Planning Commission will consider and may require any or all of the following
conditions to be a part of the approval of the Conditional Special Use Permit.

1.

The initial approval of the conditional use permit shall be for a maximum of five
years. At the end of the five year period, the applicant shall resubmit the
application to the Planning Commission and shall demonstrate to the satisfaction of
the Planning Commission that a good faith effort has been made fo cooperate with
other providers to establish co-location at the tower site, that a need still exists for
the tower, and that all the conditions of approval have been met. The application
may then be extended for an additional five years.

All towers shall maintain a hot dipped galvanized finish, and shall be a mono-pole
design unless otherwise approved by the Planning Commission.



-

10.

Communication towers may be only illuminated if required by the Federal
Communications Commission and/or the Federal Aviation Administration.
Security lighting around the base of the tower may be installed provided that no
light is directed toward an adjacent residential property.

The maximum height for a wireless communication tower shall be 150 feet plus a
lightning rod not exceeding ten feet (10”) unless otherwise approved by the
Planning Commission.

Any tower that is not operated for a continuous period of six months shall be
considered abandoned and the owner of such tower shall remove the same within 90
days after receiving notice from the city. If the tower is not removed within that 90
days period, the governing body may order the tower removed and may authorize
the removal of such tower at the owner’s expense. The applicant shall submit a

bond to the city in an amount adequate to cover the cost of tower removal and the
restoration of the site. -

The City may, at its option, claim the abandoned tower for its own use, instead of
having it removed and the City may sell or lease the tower to other companies or

use it for its own needs. If the City chooses this option, it shall release the
applicant’s bond.

The plans for the tower shall be prepared and sealed by a structural engineer
licensed in the State of Kansas. Construction observation shall be provided by the
design engineer provided that said engineer 1s not an employee of the tower’s
owner. If the design engineer is an employee of the owner, an independent
engineer will be required to perform construction observation.

Adequate screening of the equipment cabinets located at the tower base shall be
provided by a solid or semi-solid wall or fence or a permanent building enclosure.
All equipment cabinets shall be adequately secured to prevent access by other than
authorized personnel.

Adequate landscaping shall be provided at the base of the tower.

The applicant shall have a structural inspection of the tower performed by a
licensed professional engineer prior to every five year renewal and submit it as a
part of the renewal application.

Any permit granted which is found not to be in compliance with the terms of the
Conditional Use Permit will become null and void within ninety days of notification
of noncompliance unless the noncompliance is corrected. If the Conditional Use
Permit becomes null and void, the applicant will remove the towers and all
appurtenances and restore the site to its original condition.



CITY OF PRAIRIE VILLAGE — ZONING REGULATIONS

Chapter 19.28 -- Special Use Permits

CHAPTER 19.28 - SPECIAL USE PERMITS

Sections:

19.28.005 General.
19.28.010  Applicant.
19.28.015  Filing Fee.
19.28.020 Public Hearing Notice.
19.28.025 Posting of Property.

19.28.030  Application Information..
19.28.035 Factors for Consideration. (Ord. 1973, Sec. I, 1999)
19.28.040  Planning Commission Action

"19.28.045 - City Council Action,
19.28.050  Conditions of Approval.
1928.055  Expiration of Special Use Permit.
19.28.060  Assignment. (Ord. 1974, Sec. I1, 1999)
19.28.065  Revocation of Special Use Permits.
19.28.070  Specifically Listed Special Use Permits. (Ord. 2029, Sec. II, 2002)

19.28.005 General.

Speciat uses are those types of uses which, due to their nature, are dissimilar to the normal uses
permitted within a given zoning district or where product, process, mode of operation, or nature
of business or activity may be detrimental to the health, safety, welfare or property values of the
immediate neighborhood and its environs unless it 1s designed in a manner that is compatible with
surrounding properties. Within the various zoming districts, specific uses may be permitted only -
after additional requirements are complicd with as established within this section. In no event
shall a Special Use Permit be granted where the Special Use contemplated is not specifically
listed as a Special Use in the Zoning Regulations.

19.28.010 Applicant.

A special use pemit application shall be initiated by the owner of the property affected. If such
application is made by the owner's agent, said agent shall enter upon the application the name and
current mailing address of the owner, If the property is under contract or option to purchase, the
name and current mailing address of the purchaser shall also be shown on the application. All

applications shall be made on forms prescribed by the City Planning Commission and duly filed
with the City Clerk,

1928015  Filing Fee

A fee as established by the City Council shall accompany each application for a, Special Use
Permit. In addition, the applicant is obligated to pay all costs incummed by the City, including
publication costs, consultant's charges for application review, if necessary, court reporter costs,
costs of the original transcript of the hearing of the Planning Commission and as many copies of
the franscript as necessary. Simultaneously with the payment of the filing fee, the applicant shall
accompany each application with a:cost advance as specified by the City Council to be used by
the City to pay for said costs. If the costs are less than the stipulated cost advance, the City shall
refund the difference to the applicant. If the costs are more than the stipulated cost advance, the
City shall so notify the applicant who is obligated to pay such excesses forthwith.

CADocuments and S ettings\stherDeckiopZoning md Subdivision RegolationsTaning Regs\Clupter 19 28 Special Use Peamits.doc 1928 -1
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Chapter 19.28 - Special Use Permits

19.28.020 Public Hearing Notice

All such applications shall be scheduled for hearing not later than the second regular monthly
meeting of the Planning Commission following the date of the earliest publication period
available as required by law. _Any such hearing may, for good canse, in the discretion of the
Planning Commission, be continued for a definite time to_be specified in the record of the

Commission. Notice of such hearing shall be published in one issue of the official newspaper of
Prairie Village, such notice to be published not less than twenty (20) days or more than forty (40)
days, exclusive of the days of the publication and hearing, pnor to the date of said hearing before
the Commission. The application area shall be designated by legal description -or a genéral
description sufficient to identify the property under consideration. If a general description is
used, said notice shall include a statement that a complete legal description is available for public
inspection and shail indicate where such information is available. In addifion to such publication,
the applicant shalf be responsible for mailing notice of such proposed special use permit to all the
owners of lands located_within two hundred feet, except public streets and ways, of the
application area at least twenty (20) days prior to the hearing, thus providing an opportunity to all
interested parties to be heard. Such mailed notice shall be given by certified mail, return receipt
requested, and shall be in the form of a letter describing the proposed special use. A copy of the
publication notice shall be included and such mailed notices shall be addressed to the owners of
land mentioned above and not to non-owner occupants. Failure to receive such notice shall not
invalidate any subsequent action taken. The applicant shall file with the City Clerk, not less than
six (6) days prior to the date of the hearing, an affidavit to the effect that such notices were indeed
mailed in compliance with this tide.

In the case of an application for a special use which may, in the opinion of the Commission or
Govemning Body, substantially change traffic patterns, or create wraffic congestion, either body
may, by motion, require that the applicant procure the services of a competent professional traffic
engineer for the purpose of preparing a traffic study. Such study shall show whether or not the
traffic generated by the proposed development will be handled on the site in an orderly and
efficient manner and that vehicular ingress and egress from the site onto public streets will
function in an orderly and efficient manner.

19.28.025 Posting of Property.

Each applicant for a special use permit shall within forty-eight (48) hours of filing such
application, place a sign upon the lot, tract or parcel for which the application was filed. Said
sign shall be furnished by the city and the applicant shall fimly affix and attach the sign to a
wood or metal backing or frame and place the sign as hereinafter set forth. Said signs shall read
as follows:
SPECIAL USE PERMIT
APPLICATION NUMBER.....
PUBLIC HEARING AT CITY HALL
BEFORE PLANNING
COMMISSION ON
CITY OF PRAIRIE VILLAGE, KANSAS
Unauthorized Removal, Defacing, or Destruction of
this Sign Punishable upon Conviction by
Fine not Exceeding $100.00 and/or not more than 36 days imprisenment.

Said sign shall be maintained and kept in place by the applicant until the conclusion of the public
hearing before the Planning Commission, or uniil withdrawal of the application, at which time the
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Chapter 19.28 — Special Use Permits

sign shall be removed by the applicant. The applicant shall file an affidavit at the time of said
public hearing before the Planning Commission that the sign was placed and maintained to said
hearing date as required by this title. No application shall be heard by the Planning Commission
unless such affidavit has been filed.

The bottom of said sign.shall be a minimum of two feet above the ground kine. Said sign shall be

placed within five feet of the street right-of-way line, in a central position on such lot, tract or:
parcel of land and shall have no visual obstructions thereto. If the lot, tract or parcel of land has

more than one street abutting thereto, the sign shall face the sireet with the greatest traffic flow. -
If the lot, tract, or parcel of land is larger than five acres, a sign as required by this title sball be:
placed so as'to face each of the streets abutting thereto.

It is a misdemeanor for any person to remove, deface or destroy any sign provided for by this
title. Any person, upon conviction thereof, shall be fined a sum not to exceed one hundred dollars

($100.00), or imprisoned in jail for not more than thiny (30) days or be both so fined and
imprisoned.

19.28.030 Application Information.

A The applicant shall submit a statement in writing justifying the special use permit applied
for, and indicating under which Article and Section of the Zoning Regulations the special
use is specificatly histed.

B. The applicant shall prepare and submit fourteen (14) copies of the site plan at the time of
filing the application as specified in Chapter 19.32 Site Plan Approval as well as any
other information which would be helpful to the Planning Commission in consideration
of the application.

C. The applicant shall have first applied for a license(s) or official accreditation from the
appropriate agency if required by law, submitting written evidence of such action with
the application for the special use permit.

19.28.035 Factors for Consideration.

The Planning Commission and City Council shall make findings of fact to support their decision
to approve or disapprove a Special Use Permit. (Ord. 1573, Sec. I, 1999)

In making their decision, consideration shall be given to any of the following factors that are

relevant to the request; (Ored. 1973, Sec. L, 1999)

A The proposed special use complies with all appiicable provisions of these regulations,
including intensity of use regulations, yard regulations and use limitations;
The proposed special use at the specified location will not adversely affect the welfare or
convenience of the public;

B
C. The proposed special use will not cause substantial injury to the value of other property
D

'm the pej obel
The location and size of the special use, the nature and intensity of the operation involved
in or conducted in connection with i¢, and the focation of the site with respect to streets
giving access to it are such that the special use will not dominate the immediate
neighborhood so as to hinder development and use of neighboring property in accordance
with the applicable zoning district regulations. In determining whether the special use
will so dominate the immediate neighborhood consideration shall be given to:

1. The location, size, nature and height of buildings, structures, walls, and fences on
the site; and
2. The nature and extent of landscaping and screening on the site.
CADosuments and Seting¥dluthrADsktop\Zoning snd Subdivision Regulations Coning RegsChapter 19,28 Special Use Peamitn.dos 1928 -3
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Chapter 19.28 — Special Use Permits

E. Off-street parking and loading areas will be provided in accordance with the standards set
forth in these regulations, and such areas will be screened from adjoining residential uses
and located so as to protect such residential wses from any injurious effect.

Adequate utility, drainage, and other such necessary facilities have been or will be
provided. :

G Adequate access roads or entrance and exit drives will be provided and shall be so
designed to prevent traffic hazards and to minimize traffic congestion in public streets
and alieys.

H. Adjoining_properties and the general public shall be adequate lv_protected from any
hazardous or toxic materials, hazardous mmnﬂ processes, obnoxious odots or
unnecessarily intrusive noises.

L Architectural siyle and exterior materials are compatible with such style and materials
used in the neighborhood in which the proposed building is To be bult or located.

Tt is not necessary that a finding of fact be made for each factor described herein. However, there
should be a conclusion that the request should be approved or denied based upon consideration of
as many factors as are applicable. (Ord. 1973, Sec. 1, 1999)

19.28.040 Planning Commission Action.

After the public hearing, the Planning Commission, by a majority of members present and voting,
shall be required to recommend approval, approval subject to conditions or denial of the special
use permit to the City Council. If the Planning Commission fails to make a recommendation it
shall be deemed to have made a recommendation of disapproval. The Planning Commission shall
subriit its recommendation and the reasons therefore to the City Council.

19.28.045 City Council Action.
After receipt of the Planning Commission's recommendation, the City Council may:

A. Adopt such recommendation by ordinance;

B. Override such recommendation by a 2/3 majority vote of the membership of the City
Council; or

C. Return such recommendation to the Planning Commission with a statement specifying

the basis for the City Council's failure to approve of disapprove.

If the City Council retumns the recommendations, the Planning Commission may resubmit its
original recommendations giving the reasons therefore or submit a new and amended
recommendation, If the Planning Commission fails to deliver its recommendation to the City
Council following the Planning Commission’s next regular meeting, such inaction shail be
deemed a resubmission of the original recommendation. Upon the receipt of any such
recommendation, the City Council may adopt or may revise or amend and adopt such
recommendation by a simple majority thereof of it need take no further action.

19.28.050 Conditions of Approval.

In granting a Special Use Permit, the Planning Commission and City Council may impose such
conditions, safeguards and restrictions upon the premises benefited by the special use as may be
necessary to reduce or minimize any potentially injurious effect of such special uses upon other
property in the neighborhood, and to carry out the general purpose and intent of these regulations.
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CITY OF PRAIRIE VILLAGE — ZONING REGULATIONS

Chapter 19.28 — Special Use Permits

19.28.055 Expiration of Special Use Permits

All special use permits shall be valid for the length of time set forih in the approving ordinance
provided, however, that ali such permits shall expire when the use for which the permit has been
issued is discontinued or abandoned, for a period of six (6) consecutive months. Such use shall
not thereafier be reestablished or resumed, unless a new permit is issued following the procedures
set forth herein.

19.28.060 Assignment

Special use permits may be assigned, conveyed or transferred to another owner or operator
subject to a signed statement by the new owner or operator that he/she has read the conditions of
approval and agrees to be bound by the terms of approval. (Ord. 1973, Sec. II, 1999)

19.28.065 Revocation of Special Use Permits
Special use permits may be revoked by the City Council for:

A. A violation of the ordinances of this City including, but not limited to, the zoning

regulations;
B. A violation of the district regulations; and
C. A violation of non-compliance with the conditions, limitations or requirements contained

in the special use permit or these regulations.

19.28.070 Specifically Listed Special Use Permits

Any of the following nses may be located in any district by special use permit in accordance with
Section 19.28.005: unless otherwise noted:

A, Country clubs, or private clubs or clubs which serve food and alcoholic, wine and cereal
malt beverages;

Cemeteries;

Columbariums;

Hospitals;

Nursery sales office, building, greenhouse, or area (wholesale or retail);

Nursing and convalescent homes as defined by state statutes; but not including group
homes;

Buildings, structures, towers and premises for public utility services or public service
corporations whether located in public right-of-way or on easements on private property
except that the following shall be specifically excluded from the Special Use Permit
requirements: utility poles; ntility boxes; and underground utility lines. (Ord. 2029, Sec.
IT, 2002)

Assembly halls;

Dwellings for senior adults, as defined herein, and including handicapped adults.
Dwellings may be in the form of townhouses, apartments or congregate type living
quarters. Nursing care or continuous health care services may be provided on the
premises as a subordinate accessory use. Not less than seven hundred square feet of land
shall be provided for each occupant in an apartment or congregate dwelling unit and not
less than five hundred square feet of land shall be provided for each bed in a nursing or
continuous care facility. Not less than three off-street parking spaces shall be provided
on the premises for every four apartments or congregate living units, one space shall be
provided for every five beds in any nursing facility, and not less than one space shall be

Q Mmoow

=
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provided for each employee on the premises on the maximum shift, provided, however,
that this section shall not apply to group homes; : :

Standards for height and setback of buildings applicable to such dwellings shall be those
permitted in residential zoning districts R-1 through R-4; .

Service stations in C-1, C-2 & C-3 Districts only; not:including automatic car wash;

provided that all gasoline storage tanks shall be located below the surface of the ground.

Display and service racks for new stock normally carried by filling stations, including

oils and tires, may be placed outside the building during business hours;

Automatic and semiautomatic car washes, continuous lirie car washes, self-service car

washes, manual car washes and all other car washing facilities located separately or in

relation to the operation of a service station in C-1, C-2 & C-3 Districts only;

Skating rinks, arcades and similar commercial recreation facilities in C-1, C-2 & C-3

Districts only provided such use shall be not less than two hundred feet from any existing

clinic, hospital, school, church or district R-1 to R-4 inclusive, unless approved by the

Governing Body under such restrictions as seem appropriate after consideration of noise

and other detrimental factors incidental to such use; .

Mortuaries and funeral homes - in C-0, C-1, C-2 & C-3 Districts only;

Day Care Centers in residential districts;

Drinking Establishments - Bar or Night Ciub - C-1, C-2, & C-3 Districts only:

a The initial approval shall be for a period of three years;

b. Subsequent renewals may be for periods up to ten years but shall not be in excess
of the lease term or options thereof; '

Accessory uses to motels includes but not limited to restaurants, banquet rooms, liquor,

notions and magazine counters, vending machines, beauty and barbershops, flower and

gift shops; provided all are within the main building and designed to serve primarily the

occupants and patrons of the motel or hotel;

Accessory uses to hospitals including, but not limited to, residential quarters for staff and

employees, nursing or convalescent quarters, storage and utility buildings, food service

and vending machines, laundry and other similar services for hospital personnel, visitors

and patients;

Utility or Storage Buildings: Detached storage or utility buildings for nonresidential uses.

Wireless Communications Towers and antennas constructed or installed for use by

commercial carrters (Ord. 1909, Sec. 11, 1997)

Private Schools, Colleges and University Education Centers (Ord. 1919, Sec. 1, 1997)
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AFFIDAVIT OF DONALD GOSSMAN

)

ss
County of. &ggﬂ )

6.

Ddhald|$Gossman, being first duly swom upon his oath, deposes and states as follows:

I am offdound mind and 1 am competent to provide the testimony contained herein.

I am engployed by Metro Real Estate Services, LLC.

My qu4l fications and resume are attached to this Affidavit as Exhibit A.

I have ppen retained by various homeowners in Prairie Village, Kansas to evaluate and
provide{fan expert opinion regarding the Special Use Permit Application (“SUPA”)
PC2004{02 from T-Mobile, represented by SSSC, Inc. concerning the addition of a
120-foqi wireless cell phone tower located at 4805 West 67" Street on the sonthwest

comer ¢f that Iot occupied by the Faith Lutheran Evangelical Church.

The suljject property is legally described as:

L. OF THE PART OF THE SOUTHWEST % OF SECTION 16,
OWNSHIP 12, RANGE 25 IN JOHNSON COUNTY, KANSAS,
ESCRIBED AS FOLLOWS:

eginning at the Northeast comer of said Southwest %; thence
outh along the East line of said Southwest Y4 a distance of 390";
ence South 90° West 2 distance of 275.54’; thence North parallel
the East line of said Southwest ¥ a distance of 153.27"; thence
outh 50°10'30" West a distance of 203.79'; thence North and
arallel to the East line of said Southwest % a distance of 335" to
the North line of said Southwest Y%; thence East along the North
e of said Southwest % a distance of 450.60' to the point of
eginning, except that part used or dedicated for streets, roads or

Highways.

In the fourse of my evaluation and in forming my opinions I have reviewed SUPA

PC200g102.




7. In the

cthursc of my evaluation and in forming my opinions I have also reviewed the

Prairie #illage Zoning Regulation, Chapter 19.28 regarding Special Use Permits.

8. Section|||19.28.035 of the Prairie Village Zoning Regulation provides factors for

considefition for the Planning Commission and City Council to approve or disapprove a

Special[Jse Permit. The regulation provides inter alia:

‘Ehe proposed special use will not cause substantial injury to the value
ther property in the neighborhood in which it is to be located.”

9.  The prajjosed 120' monopole design contemplated in the SUPA PC2008-02 would in. my

opinion{be considered a visual obsolescence in the surrounding neighborhood.

10. A visndl obsolescence, to a reasonable degree of real estate appraising certainty, will

cause i

18 conta| Fed.

to the value of property in the neighborhood where the visual obsolescence

1. If consT:ucted, the cell phone tower contemplated in SUPA PC2008-02 would cause

injury 1§ the value of property in the neighborhood in which it is contained to a

reasona

12.  Thold

e degree of real estate appraising certainty.

==

se opinions based upon a reasonable degree of real estate appraising certainty

based upon my education, training and experience in residential real estate appraising as

indicatefi in my attached qualification.

FURT.

R AFFIANT SAITH Nom M %‘ﬁ/\’

JTN?\LDGO

Subscribkd and sworn to before me this _{Py#  day of é@ic'g | , 2008.

My Commissiorr expires:

@@M

Notary Public

State of Kansas, Notary Public
Janice S. Tittel

My Appt. Expires_8/asfaoto
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APPRAISALS
+
Donald J. Gossman
Gossman and Associates, Inc. -
P.0. Box 480343
Kansas City, MO 64148-0343
Phone 816-941-4750 Fax 816-941-7122

Licenses/Certificates

SRA Designation, Appraisal Institute
Certified Residential Appraiser, State of Missouri, RA001031
Certified Residential Appraiser, State of Kansas, R-324

Professional Experience

Gossman and Associates, Inc., Kansas City, Missouri
President, Owner and Appraiser
May 1979 to Present

Professional Education

The National USPAP Update
Bobbitt and Company, April 2006

Market Analysis and The Site To Do Business
Appraisal Institute, March 2006

The Professional Guide to the Uniform Residential Appraisal Report
Appraisal Institute, May 2005

Real Estate Finance Today
Bobbitt and Company, April 2005

Red Flags in Property Inspection
Bobbitt and Company. April 2005

Training as a Contract Appraiser/Reviewer for the Kansas Real Estate Appraisal Board
May 2004

National Uniform Standards of Professional Appraisal Practice Update
Bobbitt and Company, March 2004

Be Flood Alert in 2003
FEMA, December 2003

ey



NFIP
FEMA, December 2003

Donald J. Gossman

Professional Education Continued

Residential Appraisal Review Procedures and Guidelines
Bobbitt and Company, June 2003

National Uniform Standards of Professional Appraisal Practice Update
Bobbitt and Company, June 2003

Understanding Lirnited Appraisals and Reporting Options: Residential
Bobbitt and Company, June 2002

Physical Inspection and the Appraisal
Bobbitt and Company, June 2002

National Uniform Standards of Professional Appraisal Practice
Bobbitt and Company, May 2002

Valuation of Detrimental Conditions in Real Estate
Appraisal Institute, May 2000

Standards of Professional Practice, Part C
Appraisal Institute, April 2000

Case Studies in Residential Highest and Best Use
Appraisal Institute, April 2000

FHA and the Appraisal Process
Appraisal Institute, August 1999

Litigation Skills for Appraisers
Appraisal Institute, September 1998

Manufactured Housing Seminar
Appraisal Institute, June 1998

Fundamentais of Relocation Appraising
Appraisal Institute, May 1998

Alternative Residential Reporting Forms
Appraisal Institute, May 1997

The High Tech Appraisal Office
Appraisal Institute, May 1997



Donald J. Gossman

Professional Education Continued

Single Family 203K Appraisal Processing
Department of Housing and Urban Development, May 1996

Uniform Standards of Professional Appraisal Practice, Part A
Appraisal Institute, April 1996

Single Family Valuation Appraisal Training
Department of Housing and Urban Development, October 1994

Understanding Limited Appraisals and Appraisal Reporting Options
Appraisal Institute, August 1994

Uniform Standards of Professional Appraisal Practice, Part B
Appraisal Institute, December 1993

Appraisal Regulations of Federal Banking Agencies
Appraisal Institute, May 1993

Appraising Complex Residential Properties
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HEADNOTE
ABSTRACT

This article outlines the results of a study carried out in Florida in 2004 re-
garding the effect that cell phone tower proximity has on residential property
prices. The study involved an analysis of residential property sales traunsaction
data. Both GIS and multiple regression analysis in a hedonic framework were used
to determine the effect of linear distance of homes to towers on residential prop-
erty prices. The results of the research show that prices of properties decreased
by just over 2%, on average, after a tower was built. This effect generally dimin-
jshed with distance from the tower and was almost negligible after about 656 feet.

The siting of cellular phone transmitting antennas, their base stations, and the
towers that support them (towers) is a public concern due to fears of potential
health hazards from the electromagnetic fields that these devices emit. Negative
media attention to the potential health hazards has only fueled the perception of
uncertainty over the health effects. Other regularly voiced concerns about the
siting of these towers are the unsightliness of the structures and fear of lowered
property values. However, the extent to which such attitudes are reflected in
lower property values affected by tower proximity is controversial.

This article outlines the results of a cell phone tower study carried out in Flor-
ida in 2004 to show the effect that distance to a tower has on residential prop-
erty prices. It follows on from several New Zealand (NZ) studies conducted in
2003.' The first of the NZ studies examined residents' perceptions toward living
near towers, while the most recent NZ study adopted GIS to measure the impact that
distance to a tower has on residential properly prices using multiple regression
analysis in a hedonie pricing framework. The study presented in this article was
conducted to determine if homeowners in the United States make price adjustments
that are similar to those of NZ homeowners when buying properties near towers, and
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hence, whether the results can be generally applied.

The article commences with a brief literature review of the previous NZ studies
for the readers' convenience. The next section describes the research data and
methodology used. The results are then discussed. The final section provides a
summary and conclusion.

Literature Review
Property Value Effects

First, an opinion survey by Bond and Beamish2 was used to investigate the current
perceptions of residents towards living near towers in the case study city of
Christchurch, New Zealand, and how this proximity wmight affect properly values.
second, a study by Bond and Wang3 that analyzed property sales transactions using
multiple regression analysis was conducted to test the results of the initial
opinion survey. It did this by measuring the impact of proximity to towers on res-
idential property prices in four case study areas. The Bond and Xue4 study refined

the previous transaction-based study by including a more accurate variable to ac-
count for distance to a tower.

The city of Christchurch was selected as the case study area for all the NZ stud-
ies due to the large amount of media attention this area had received in recent
years relating to the siting of towers. Two prominent court cases over the siting
of towers were the main cause for this attention.5 Dr. Neil Cherry, a prominent
and vocal local professor, brought negative attention to towers by regularly pub-
lishing the possible health hazards relating to these structures.6 This media at-
tention had an impact on the results of the studies outlined next

The Opinion Survey

The Bond and Beamish opinion survey study included residents in ten suburbs: five
case study areasg (within 100 feet of a cell phone tower) and five control areas
{over 0.6 of a mile from a cell phone tower). Eighty questionnaires7 were distrib-
uted in each of the ten suburbs in Christchurch (i.e., 800 surveys were delivered
in total). An overall response rate of 46% was achieved.

The survey study results were mixed, with responses from residents ranging from
having no concerns to being very concerned about proximity to a tower. In both the
case study and control areas, the impact of proximity to towers on future property
values is the issue of greatest concern for respondents. If purchasing or renting
a property near a tower, over one-third (38%) of the control group respondents
would reduce the price of their property by more than 20%. The perceptions of the
case study respondents were less negative, with one-third of them saying they

would reduce price by only 1%-9%, and 24% would reduce price by between 10% and
19%.
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Transaction-Based Market Study

The Bond and Wang market tramsaction-based regression study included 4283 property
sales, in four suburbs, that occurred between 1986 and 2002 (approximately 1000
sales per suburb). The sales data from before a tower was built was compared to
sales data after a tower had been built to determine any variance in price, after
accounting for all the relevant independent variables.

Interestingly, the effect of a tower on price (a decrease of between 20.7% and
21%) was very similar in the two suburbs where the towers were built in 2000,
after the negative media publicity given to towers following the two legal cases
outlined above. In the other two suburbs, the results indicated a tower was either
insignificant or increased prices by around 12%, where the towers had been built
in 1994, prior to the media publicity.

The main limitation affecting this study was that there was no accurate proximity
measure included in the model. A subsequent study was performed using GIS analysis
to determine the impact that distance to a tower has on residential property
prices. The results from that study are outlined next.

Proximity Impact Study

The Bond and Xue study conducted in 2004 involved analysis of the residential
transaction data using the same hedonic framework as the previous Bond and Wang
study. It also included the same data ags the previous study, but added six suburbs
to give a total often suburbs: five suburbs with towers located in them and five
control suburbs without towers. In addition, the geographical (x, y) coordinates
that relate to each property's absclute location were included. A total of 9,514
geocoded property sales were used {(approximately 1000 sales per suburb).

In terms of the effect that proximity to a tower has on price the overall rxesults
indicate that this is statistically significant and negative. Generally, the
closer a properly is to the tower, the greater the decrease in price. The effect
of proximity to a tower reduces price by 15% on average. This effect is reduced
with distance from the tower and is negligible after 1000 feet.

The study reported here, outlined next, adds to the growing body of evidence and
knowledge from around the world on property value effects from cell phone towers.

Florida Market Study

The Data

Part of the selection process was to find case study areas where a tower had been
built that had a sufficient number of property sales to provide statistically re-
liable and valid results. Sales were required both before and after the tower was
built to study the effect of the existence the tower had on the surrounding prop-
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erty‘'s sale prices.

Case study areas were selected using both GIS maps that showed the location of
cellular phone towers, and sale price and descriptive data about each propexty
located in Orange County. The maps and sales data were obtained from the Florida
Geographic Data Library (FGDL).8

Approximately 60% of the towers located in Orange County were constructed between
the years 1990 and 2000. Additionally, frequency distributions of properties sold
during that period indicate that twenty of the towers have the greatest potential
for impact on the price of residential properties, based on the greatest number of
residential properties close to each tower. These twenty towers were selected to
construct a data set for the study.

Parcel data recorded in the FGDL was collected from the Ooffice of the Property Ap-
praiser for Orange County, Florida.?9 Besidential properties that sold between 1550
and 2000 (the years the towers were constructed) and that are closest to the
twenty towers were selected. Areas close to Interstate 4 and limited access roads
were avoided to ensure sale prices ({i.e., home buyers' choices) were not affected
by highway access or traffic noise variables. Similarly, properties south of Colo-
nial Drive were avoided due to the lower sociceconomic nature of that locatiom.
The f£inal areas were selected after site visits had been made to verify that each
mapped tower existed, to confirm the location of the homes to the tower, and to
ensure nonselected towers were not located near the homes that might impact on the
study results. Overall, 5783 single-family, residential properties were selected
from northeast Orange County (see the Location Map in the Appendix).

Variables

The study investigates the potential impact of proximity to a tower on the price
of residential properly, as indicated by the dependant variable SALE PRICE.m The
study controls for site and structural characteristics by assessing the impact of
various independent variables. The independent data set was limited to those
available in the data set and known to be related to properly price, based on oth-
er well-tested models reported in the literature and from valuation theory. The
independent variables selected include lot size in square feet (LOT), floor area
of the dwelling in square feet (SOFT), age of the dwelling in years (AGE), the
time of construction (AFTERJFTWR), the closest distance of each home to the associ-
ated tower (DISTANCE), and the dwelling's absolute location is indicated by the
Cartesian coordinates (XCOORD) and (YCOORD) .11

The effect of construction of a tower on price is taken into account by the inclu-
sion of the dummy, independent variable AFTER TWR. By including AFTERJTWR, prop-
erty prices prior to tower construction can be compared with prices after tower
construction.12 Frequency distributions indicate that among the residential prop-
erties sold between 1990 and 2000, approximately 80% of the residential properties
were sold after tower construction.
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Based on the parcel and tower data for Orange County, the mean sale price of
single-family, residential property that sold between 1990 and 2000 is $113,830.
The mean square footage is 1535 square feet, the mean lot size is 8525 gsquare
feet, and the mean age is 14 years. The mean distance from a residential properly

to a tower is 1813 feetl5 Descriptive statistics for select variables are presen-
ted in Table 1.

Research Objectives and Methodology

The study hypothesis is that in areas where a tower is constructed, it will be
possible to observe discounts made to the selling prices of homes located near
these structures. Such a discount will be observed where buyers of homes close to
the towers perceive them in negative texrms due to, for example, the risk of ad-
verse health, or aesthetic and property value effects.

The literature dealing specifically with the measurement of the impact of environ-
mental hazards on residential sale prices (including proximity to transmission
lines, landfill sites, and groundwater contamination) indicates the popularity of
hedonic pricing models, as introduced by Courtla and later Grilichesl5 and further
developed by Freemanlé and Rosen.l7 The standard hedonic methodology was used to
quantify the effect of cellular phone towers on sale prices of homes located near
these. GIS was also adopted to aid the analysis of distance to the towers.

IMAGE TABLE

1

Table 1 Descriptive Statistics for Selected Variables, Orange County, Florida
IMAGE FORMULA

2

Sometimes the natural logarithm of land area and floor area is also used. The
parameters are estimated by regressing property sales on the property character-
istics and are interpreted as the households' implicit valuations of different
property attributes. The null hypothesis states that the effect of being located
near a tower does not explain any variation in property sale price.

To address the many difficulties in estimating the composite effects of external-
ities on property price an interactive approach is adopted.18 To allow the compos-
ite effect of site, structure, and location attributes on the value of residential

property to vary spatially, they are interacted with the Cartesian coordinates
that are included in the model.19

Unless the hedonic pricing equation provides for interaction between aspatial and
spatial characteristics, the effects of the explanatory variables on the dependant
variable will likely be underestimated, misspecified, undervalued, or worse, over-
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valued. Including the Cartesian coordinates in the model is intended to increase
the explanatory power of the estimated model and reduce the likelihood of model
misspecification by allowing the explanatory variables to vary spatially and by
removing the spatial dependence observed in the error terms of aspatial, noninter-
active models.

Empirical Results

The model of choice is one that best represents the relationships between the
variables, and has a swall variance and unbiased parameters. Adhering to the meth-
odology proposed by Fik, Ling, and Mulligan,20 various empirical models were se-
lected and progressively tested. The models were based on other welltested hedonie
housing price equations reported in the literature to derive a best-fit model.

To test the belief that the relationship between SALEJPRICE and other specific in-
dependent wvariables such as SOFT, AGE, and DISTANCE is not a linear function of
SALE PRICE, the variables were transformed to reflect the correct relationship. It
was found that the best result was obtained from using the log of SALEJPRICE and
the square of SOFT, AGE, and DISTANCE.

The methodology progresses from an interactive model specification, which controls
for site and structural attributes of residential property as well as the effects
of absolute location, to a model that incorporates the impact of explicit location
to measure the effects of the proximity to towers (as indicated by DISTANCE) on
the sale prices of residential property.

Preliminary tests of each model, proceeding from interactive aspatial and spatial
estimates, were executed to identify an appropriate polynomial oxder, or a model
that provided the greatest number of statistically significant coefficients and
the highest adjusted if-squared value.21 Like the study by Fik, Ling, and Mul-
ligan, sensitivity analyses suggested the use of a fourth-order model, at most
Similarly, the following model specifications are estimated with a stepwise re-
gression procedure to minimize the potential for model misspecification due to
multicollinearity and to ensure that only the independent variables offering the
greatest explanatory power are included in the second model. The study used
Levene's test for equality of variances. The assumption of homoskedasticity, like
the assumption of normality, has been satisfied.

Model 1 was utilized as a benchmark for the second model. The sale price
(SALE_PRICE) is estimated using the following independent variables: lot size
(LOT); square footage of the dwelling (SOFT); age of the dwelling in years (AGE);
and the dwelling's absolute location (XCOORD)} and (YCOORD). To investigate the ef-
fect of tower construction on the price of homes, the dummy variable (AFTER _TWR)
was also included. Residential sale prices prior to tower construction (AFTERJTWR
= 0) were compared to sale prices after tower comnstruction (AFTERJIWR= 1). With
the addition of the absclute location, Model 1 was used to provide a sound model
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specification, to wmaximize the explanatory value of the study and minimize the po-
; tential for misspecification in the estimated second model.

Model 2 includes distance-based measures indicating the property's explicit loca-
tion, with respect to the closest tower. Both explicit distance and the distance

squared were included. Model 2 integrated the base mode) (Model 1) with the dis-

tance from the tower to the properly. The independent variable DISTANCE is intro-
duced in the model and interacted with the variables from Model 1. This model is

used to assess the variation in sale price due to proximity to a tower.

Table 2 shows the development of a spatial and fully interactive model specifica-
-tion to estimate the effects of the proximity to towers on the price of residen-
tial property, according to Model 1, the base model.

In the semilogarithmic equation the interpretation of the dummy variable coeffi-
cients involves the use of the formula 100(e sup b n -1), where b sub n is the

dummy variable coefficient22 This formula derives the percentage effect on price
of the presence of the factor represented by the dummy variable.

Results from Model 1 suggest that the price of residential properties sold after
the construction of a tower increases by 1.47% (i.e., AFTERJTWR = 1.46E-02). In-
teractions with AFTERJTWR and other variables also suggest an increase in the
price for single-family residential properties sold after tower construction.
among the control variables, SOFT increases price by 0.039% with each additional
square foot of space (i.e., SQFT= 3.88E). AGE reduces price by 0.25% for each ad-
ditional year of age. The t-statistics for the explanatory variables SOFT, AGE,
XCOORD, and YCOORD suggest significant explanatory power within the specification
{i.e., SQFT= 47, ACGE sup 2 = 7, XCOORD = -7.105 and YCOORD = 6.799). Model 1 ac-
counts for 82% of the variation in the SALEJPRICE {i.e., Adj. iJ-Squared =
0.8219987).

Model 2 introduces the independent variable DISTANCEto asgsess the variation in
sale price due to the external effect of a tower. The Model 2 results are presen-
ted in Table 3; Table 4 provides a summary of the distance results.

IMAGE TABLE
3

Table 2 Model 1 Results

The results clearly show that the price of residential property increases with the
distance from a tower. The independent variable, DISTANCE, estimates a coefficient
with a positive sign, which increases with increasing distance from the tower

{(i.e., DISTANCE= 5._69E-05). As distance from the tower increases by 10 feet, price
of a residential property increases by 0.57%. Moreover, the t-statistic associated
with the estimated coefficient indicates the significance of the explanatory power
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of this wvariable (i.e., t-statistic= 10.751).

DISTANCE presents significant interactions with the other independent variables.
The t-statistics associated with these interactions provide strong evidence that
the price of residential property, while highly associated with site and structur-
al characteristics, may be significantly impacted by proximity to towers (i.e.,
AFTERSTWR*DISTANCE = 3.519; DISTANCE sup 2 = -12.258; DISTANCE*AGE = 4.829).

Further, although the estimated effect of the explanatory variable AFTERJTWR con-
tinues to suggest that the value of residential property increases with the dis-
tance from towers, the interactive nature of AFTERJTWR with DISTANCE sup 2 sug-
gests that the effect of AFTERJTWR may vary due to varying distances from the
tower. Indeed, the estimated coefficient for AFTERJTWR from Model 1 is diminished
in Model 2 when the explicit, distance-based locational attribute is included in
the model specification (i.e., Model 1, AFTERJTWR= 1.46E-02 (1.47%); Model 2, AF-
TERJTWR = 0.012722(1.28%)). N

IMAGE TABLE

4

Table 3 Model 2 Results
IMAGE TABLE

5

Table 4 Summary of Model 2 Location Results

Limitations

This study analyzed residential property sales from different but neighboring sub-
urbs as an entire data set, i.e., the suburbs were grouped together and analyzed
as a whole. The absolute location was included in the model to take into account
composite externalities as well as to allow these and other independent variables
in the model to vary spatially, and therefore preclude the need to analyse neigh-

borhoods separately. However, it is possible that not all neighborhood differences
were accounted for.

For example, when comparing these results to those from the NZ study by Bond and
Xue, it appears the results from both studies based on an analysis of the whole
data set were similar. Towexrs have a statistically significant, but minimal, ef-
fect on the prices of proximate properties. However, what the NZ study showed by
analyzing the suburbs separately was that substantive differences exist in the ef-
fect that towers have on property prices between suburbs, since the distribution
of the property sale prices is quite different in each. It is possible that if the

current study had analyzed suburbs separately that similar differences would have
been found.
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Summary and Conclusions

This article presents the results of a study carried out in Florida in 2004. The
study involved the analysis of market transaction data of single-family homes that
sold in Orange County between 1990 and 2000 to investigate the effect on prices of
property in close proximity to a tower. The results showed that while a tower has
a statistically significant effect on prices of property located near a tower,
this effect is wminimal.

Each geographical location is unique. Residents' perceptions and assessments of
risk vary according to a wide range of processes including psychological, social,
institutional, and cultural. The results of this study may vary with the NZ res-
ults not only due to the differences in study design (for example, this study ex-
cluded an analysis at a neighborhocoed level), but also due to differences in the
landscape. In New Zealand, there are fewer structures such as high voltage over-
head transmission lines, cell phone towers, and billboards than there are in the
United States. As a result, it is possible that U.S. residents simply have become
accustomed to these features and so notice them less.

The wvalue effects from towers may vary over time as market participants' percep-
tions change due to increased public awareness regarding the potential (or lack
of} adverse health and other effects of living near a towers. Further research in-
to factors that impact on the degree of negative reaction from residents living
near these structures could provide useful insights that help explain the effects
on property price. Such factors might include, for example, the kinds of health
and other risks residents associate with towers; the height, style, and appearance
of the towers; how visible the towers are to residents and how they perceive such
views; and the distance from the towers residents feel they have to be to be free
of concerns.

Bs the results reported here are from a case study conducted in 2004 in a specific
geocgraphic area (Orange County, Florida) the results should not be generally ap-
plied. As Wolverton and Bottemiller explain,

The limits on generalizations are a universal problem for real property sale data
because analysis is constrained to properties that sell and sold properties are
never a randomly drawn representative sample. Hence, generalizations must rely on
the weight of evidence from numerous studies, samples, and locations.25

Thus, many similar studies in different geographic locations would need to be con-
ducted to determine if the results are consistent across time and space. Such
studies would need to be of similar design, however, to allow valid comparison
between them. As suggested by Bond and Wang, the sharing of results from similar
studies would aid in the development of a global database to assist appraisers in
determining the perceived level of risk associated with towers and other similar
structures from geographically and socioeconomically diverse areas.
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FOOTNOTE

1. Sandy Bond and Ko-Kang Wang, "The Impact of Cell Phone Towers on House Prices
in Residential Neighborhoods," The Appraisal Journal (Summer 2005): 256-277; S. G.
Bond, and K. Beamish, "Cellular Phone Towers: Perceived Impact on Residents and
Property Values," Pacific Rim Property Research Journal 11, no. 2 (2005): 158-177;
and §. G. Bond, and J. Xue, "Cell Phone Tower Proximity Impacts on House Prices: A
New Zealand Case Study" (European Real Estate Society and International Real Es-
tate Society Conference, Dublin, Ireland, June 15-18, 2005) .

2. Bond and Beamish, "Cellular Phone Towers: Perceived Impact on Residents and
Property Values."

3. Bond and Wang, "The Impact of Cell Phone Towers on House Prices in Residential
Neighborhoods. "

4. Bond and Xue, "Cell Phone Tower Proximity Impacts on House Prices: A New Zeal-
and case Study."

5. Mclntyre v. Christchurch City Council, NZRMA 289 {1996}, and Shirley Primary
School v. Telecom Mobile Communications Ltd., NZRMA &6 (1598).

6. For example see Neil Cherry, Health Effects Associated with Mobil Base Stations
in Communities: The Need for Health Studies, Environmental Management and Design
Divigion, Lincoln University (June 8, 2000); available at ht-
tp://pages.britishlibrary.net/orange/cherryonbasestations.htm.

7. Approved by the University of Auckland Human Subjects Ethics Committee
(reference 2002/185) .

8. The FGDL is an assemblage of virtually every geographic data set for Florida
that the GeoPlan Center of the University of Florida was able to obtain, this
mostly from government sources, including the Federal Communications Commission.

9. As reported to the Florida Department of Revenue.
10. Model 1 and Model 2 estimate the log of the SALE_PRICE.

11. For further discussion of the significance of the absolute location in the
form of {x, y) coordinates see Timothy J. Fik, David € Ling, and Gordon F. Mul-
ligan, "Modeling Spatial Variation in Housing Prices: A Variable Interaction Ap-
proach," Real Estate Economics 31 (Winter 2003): 647-670.

12. Dummy variables for each year of residential sales were also incorporated into
both model specifications to control for the potential effects of time on the
price of residential property.

13. Initially, HEIGHT was also included among the explanatory variables. However,
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the HEIGHT variable provided no significant explanatory power.

14. A. T. Court, "Hedonic Price Indexes with Automotive Examples," in The Dynamics
of Automobile Demand {New York: General Motors, 1939}.

15. Zvi Griliches, ed., Price Indexes and Quality Change (Cambridge, Mass.: Har-
vard University Press, 1971).

16. A./Myrick Freeman, III, The Benefits of Environmental Improvement : Theory and
Practice (Baltimore: Johns Hopkins University Press, 1979).

17. Sherwin Rosen, "Hedonic Prices and Implicit Markets: Product Differentiation
in Pure Competition," Journal of Political Economy 82, no. 1 (Jan/Feb 1974): 34-55.

18. Extermalities include influences external to the property such as school zon-

ing, proximity to both amenities and disamenities, and the socioeconomic make-up
of the resident population.

15. Model misspecifications could include inaccurate estimates of theé regression
coefficients, inflated standard errors of the regression coefficients, deflated
partial t-tests for the regression coefficients, false nonsignificant p-values,
and degradation of the model predictability.

20. Fik, Ling, and Mulligan.

21. Ibid., 633.

22. Robert Halvorsen and Raymond Palmquist, “The Interpretation of Dummy Variables
in Semilogarithmic Equations,® American Economic Review 70, no. 3 (June 1980):
474-475,

23. Marvin L. Wolverton and Steven ¢ Bottemiller, "Further Analysis of Transmis-

sion Line Impact on Residential Property Values," The Appraisal Journal {July
2003): 252.
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Casey Housley

From: Doug Fiora [doug.flora@hwins.com]

Sent:  Thursday, April 02, 2009 10:54 AM

To: Mary Cordill

Cc: Casey Housley

Subject: FW: Nall Avenue Baptist Church & T-Mobile

Confirmation from Nall Avenue Baptist.
DBF

INSURING YOUR SUCCESS

Douglas B. Flora

913.432.4400

doug flera@hwins.com

Haas & Wilkerson Insurance

4300 Shawnee Mission Parkway, Fairway, KS 66205
www.hwins.com

All requests that coverage be bound must be made by speaking direcily with a licensed representative of Haas & Wilkerson Insurance or its affiliates.
Requests made by other means will not be honecred.

This transmission is intended for the use of the Individual or entity to which it is addressed and may coniain information that is privileged, confidential
and exempt from disclosure under applicable law  If the reader of this fransmission is not the intended recipient, you are hereby nolified that any
disseminaticn, distribution or copying of this communication is sirictly prohibited. If you have received this communication in error, please notify the
sender by reply transmission and delete or destroy the message without copying or disclosing it.

From: Bob Clark [mailto:bob@nallave.org]

Sent: Thursday, April 02, 2009 10:32 AM

To: Doug Flora

Subject: RE: Nall Avenue Baptist Church & T-Mobile

This was the jist of our discussion.

Bob Clark

Associate Pastor

Nall Avenue Baptist Church
6701 Nall Avenue

Prairie Village, KS 66208
913.432.4141

From: Doug Flora [mailto:doug.flora@hwins.com]
Sent: Wednesday, April 01, 2009 3:10 PM

To: Bob Clark

Subject: Nall Avenue Baptist Church & T-Mobile

Mr. Clark,
Thank you for your time today. Please confirm the following summary of our discussion:

Nall Avenue Baptist Church (NABC) entered discussions with T-Mcbile during the spring/summer of 2008
regarding erecting a cell tower on your property located at 671 and Nall. During summer 2008, T-Mobile issued a
formal proposal/lease agreement inconsistent with your discussions and interest of locating the fower near the
southeastern area of your property and parking lot. NABC communicated to T-Mobile the proposed location near
Nall in middle of parking lot was unacceptable and left negetiations open for them to receonsider, To date, T-
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Mobile has not provided NABC any alternative locations or offers consistent with your original discussions.
Please let me know if there are any errors or misrepresentations in my summary. We welcome your feedback.

Regards,
Douglas B. Flora

4908 W.68™M Street
913-432-2452

INSURING YOUR SUCCESS

Douglas B. Flora

913 432.4400

doug.flora@hwins.com

Haas & Wilkerson [hsurance

4300 Shawnee Mission Parkway, Fairway, KS 66205
www.hwins.com

Al requests that coverage be bound must be made by speaking directly with a icensed representative of Haas 8 Wilkerson Insurance or its affiliates.
Requests made by other means will not be honored.

This transmission is intended for the use of the individual or entity to which it is addressed and may contain information that is privileged, confidential
and exempt from disclosure under applicable law. If the reader of this transmission is not the intended recipient, you are hereby notified that any
dissemination, distribution or copying of this communication is strictly prohibited, If you have received this communication in error, please notify the
sender by reply transmission and delete or destroy the message without copying or disclosing it.
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H
Voice Stream PCS I, LLC v. City of Hillsboro
D.Or.,2004.

United States District Court,D. Oregon.
VOICE STREAM PCS 1, LLC, d/b/a T-Mobile,
Plaintiff,

Golden Road Baptist Church, Involuntary Plaintiff,
V.

CITY OF HILLSBORO, Defendant.

Civil No. 03-365-MO.

Feb. 2, 2004.

Background: Wireless telecommunications service
provider brought action under Telecommunications
Act (TCA) secking to overturn city's decision to
deny its conditional use application to erect wire-
less telecommunications tower in residentially
zoned area.

Holdings: The District Court, Mosman, J., held that:
(1) substantial evidence supported city's decision to
deny application on aesthetic grounds;

(2) city's decision did not effectively prohibit wire-
less services in city; and

(3) city did not unreasonably discriminate against
provider.

Judgment for city.
West Headnotes
[1] Zoning and Planning 414 €708

414 Zoning and Planning
414X Judicial Review or Relief
414X(C) Scope of Review
414X(C)4 Questions of Fact

414k708 k. Permissions, and Certific-
ates. Most Cited Cases
Cowrt reviewing local zoning decision affecting
wireless telecommunications towers pursuant to
Telecommunications Act (TCA) must examine en-
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tire record, including evidence contradictory to loc-
al governmenf's decision, in determining whether
substantial evidence supports decision. Communic-
ations Act of 1934, § 332(c)(7)B), 47 US.CA. §
332(c)(7)(B).

[2] Zoning and Planning 414 €36

414 Zoning and Planning
41411 Validity of Zoning Regulations
41411(A) In General

414k36 k. Aesthetic Considerations. Most
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Under Oregon law, city can prohibit proposed use
of property on sole ground that use is offensive to
aesthetic sensibilities.
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414V Permits, Certificates and Approvals
414VIII{A) In General

414k384 Nature of Particular Structures

or Uses
414k384.1 k. In General. Most Cited
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Under Telecommunications Act (TCA), local zon-
ing board is entitled to make aesthetic judgment in
ruling on conditional use application for wireless
telecommunications tower, as long as judgment is
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general. Communications Act of 1934, §
332(c)7)(B), 47 U.S.C.A. § 332(c)(7)(B).
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deny, on aesthetic grounds, conditional use applica-
tion for wireless telecommunications tower in res-
identially zoned area, despite applicant's contention
that decision was based solely on general, unsub-
stantiated aesthetics concerns, in light of evidence
that city considered specific scene in which pro-
posed tower would appear, city gave consideration
to proposed towers distance from surrounding
homes, and proposed tower would not have filled
complete void in coverage but instead would only
have improved indoor coverage. Communications
Act of 1934, § 332(cX7)B), 47 US.CA. §
332(c)(7XB).

[5} Zoning and Planning 414 €685

414 Zoning and Planning
414X Judicial Review or Relief
414X(C) Scope of Review
414X{(C)3 Presumptions
414k680 Burden of Showing Grounds
for Review
414k685 k. Permissions or Certific-
ates, Most Cited Cases
In seeking to overturn city's decision to deny condi-
tional use application for wireless telecommunica-
tions tower in residentially zoned area, burden is on
applicant. Communications Act of 1934, §
332(c}7HB), 47 US.C.A. § 332(c)(7)(B).

[6] Zoning and Planning 414 €642

414 Zoning and Planning
414X Judicial Review or Relief
414X(C) Scope of Review

414X(C)2 Additional Proofs and Trial De

Novo
414k642 k. Trial De Novo in General.

Most Cited Cases
District court reviews record de novo to determine
whether it supports applicant's claim that city’s re-
jection of application for wireless communications
tower effectively prohibits such towers in city.
Communications Act of 1934, § 332(c)(7)(B)(i), 47
U.S.C.A. § 332(c)}7XB)(1).
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414 Zoning and Planning
414VIII Permits, Certificates and Approvals
414VIII(A) In General
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or Uses
414k384.1 k. In General. Most Cited

Cases
City's decision to deny conditional use application
for wireless telecommunications tower in residen-
tially zoned area did not effectively prohibit wire-
less services in city, in violation of Telecommunic-
ations Act (TCA), where proposed tower would
have simply improved existing indoor coverage, not
filled complete void in coverage, applicant could
have achieved its objectives by installing two
towers at other locations, and city's decision was
based on specific circumstances presented, not on
unsubstantiated general observations. Communica-
tions Act of 1934, § 332(c}7)(BX1), 47 US.CA. §
332(c7XBY().
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Cases

City's decision to deny conditional use application
for wireless telecommunications tower in residen-
tially zoned area did not unreasonably discriminate
against applicant, in violation of Telecommumica-
tions Act (TCA), even though city had previously
granted conditional use permits for two other wire-
less communication facilities in residential areas,
where there was no evidence of any relevant simil-
arity other than common zoning designation. Com-
mumications Act of 1934, § 332(c)(7(B)END), 47
U.S.C.A. § 332(c)(NBYi)T).

[10] Zoning and Planning 414 €685

414 Zoning and Planning
414X Judicial Review or Relief
414X(C) Scope of Review
414X(C)3 Presumptions
414k680 Burden of Showing Grounds
for Review
414k685 k. Permissions or Certific-
ates. Most Cited Cases
Unsuccessful applicant for conditional use applica-
tion for wireless telecommunications tower bears
burden of establishing that city engaged in unreas-
onable discrimination in violation of Telecommu-
nications Act (TCA). Communications Act of 1934,

§ 332(c)(TYB)IXD), 47 US.C.A. § 332(c)7)BYIXD).

*1253 Christopher P. Koback,Davis Wright Tre-
maine, LLP, Portland, OR, for Plaintiff,

Pamela J. Beery, Paul C. Elsner, Beery & Elsner,
LLP, Portland, OR, for Defendant.

OPINION AND ORDER

MOSMAN, District Judge.

Plaintiff Voice Stream PCS I, LLC (“plaintiff”)
brings this lawsuit under the Telecommunications
Act of 1996 (“TCA™), seeking to overturn the City
of Hillsboro's decision to deny plaintiff's condition-
al-use  application to erect a  wireless-
telecommunications {or, as commonly called, a
“cell-phone™) tower in a residentially zoned area.
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The issues in this case pit the TCA's intention to
deregulate the wireless telephone industry against
the traditional control over local land use main-
tained by municipalities. For the reasons discussed
below, municipal control prevails in this case.

I. Background

Personal wireless services are dependent upon low
power, high frequency radio signals that are trans-
mitted from antennae placed on preexisting struc-
tures, such as water towers, or on newly construc-
ted towers. See generally Southwestern Bell Mobile
Sys. v. Todd, 244 F.3d 51, 56-57 (1st Cir.2001};
Sprint Spectrum, L.P. v. Willoth, 176 F.3d 630,
634-35 (2d Cix.1999). As a subscriber travels with-
in a cellular provider's service area, the cellular call
in progress is transferred from ome cell site to an-
other without noticeable interruption. To increase
quality of service and therefore attract subscribers,
providers usually have an incentive to increase the
number of cells and correspondingly decrease the
geographic coverage of each cell. In furtherance of
this plan to improve service, coverage within an
area is maintained by arranging antennae in a hon-
eycomb-shaped grid. When the grid is placed over a
city map, desired tower locations of course often
fall in residential areas. And because wireless tech-
nology is relatively low-powered and requires line-
of-sight to a tower, the necessary antennae gener-
ally must be placed on towers which loom over the
landscape, commonly giving rise to opposition es-
pecially in residential areas.

Plaintiff submitted an application for a conditional-
use permit to construct and maintain a 120-foot
tower on residentially zoned property owned by the
Golden Road Baptist Church in the City of Hills-
boro. The church site is surrounded on all sides by
residentially zoned property. Many of the surround-
ing homes are between 100 and 200 feet from the
proposed site. As revealed by the record, the pro-
posed site is in an area commonly described as
scenic, as it is surrounded by fir trees and is near
wetlands and a greenway. Neighbors, thercfore,
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banded together to oppose plaintiff's permit applic-
ation.

The City's Zoning Hearings Board held public hear-
ings and accepted neighbors' opposition letters. The
board also accepted a petition of over 50 residents
expressing opposition. In addition, the board had
before it maps, simulated photographs, and a chart
depicting the locaton of the city's wireless-
telecommunications facilities. The board applied
Hillshore Zoning Ordinance (*HZO”) No.1945,
Section 83(9). This ordinance provides as follows:
The Commission or Hearings Board shall grant ap-
proval only if the proposal, *1254 as conditioned, is
determined to conform to the following criteria:

(a) The granting of the application would meet
some public need or convenience.

(b) The granting of the application is in the public
interest.

(c) The property in question is reasonably suited for
the use required.

(d) The use requested would not have a substantial
adverse effect on the rights of the owners of sur-
rounding properties.

(¢) The use requested would conform to the maps
and the goals and policies of the Hillsboro Compre-
hensive Plan.

The board ultimately issued a written decision
denying plaintiffs application. Plamntiff appealed
the board's denial to the city council. The city coun-
cil issued a written decision, adopting in part the
board's written decision and affimming the board's
denial. The council found granting the application
would meet a public need or convenience, because
the tower would improve indoor cellular telephone
coverage (although the council found the plaintiff
did not prove its assertion the tower would improve
communications for public-safety personnel). The
council further found the property was suited for
the proposed use, since the church's lot is large
enough to accommodate the tower and no other in-
frastructure would be necessary to service the site.
As for requirement (e) the council found this was
met.

Page 5 of 14

Page 4

The council denied the permit because it determ-
ined the proposal would not be in the public interest
and would have a substantial adverse effect on sur-
rounding property owners' rights. Both of these
findings were based on generally the same evid-
ence: There was no showing denying the applica-
tion would harm the public interest since the tower
would only improve what plaintiff calls “wrban”
coverage, meaning coverage indoors. In addition,
both plaintiff and opponents testified plaintiff al-
tematively could have erected two towers at other
sites, although plaintiff suggested this alternative
would not have served its needs. The council fur-
ther found the proposed tower would negatively af-
fect the aesthetic character of the neighborhood, re-
lying primarily on residents’ concerns about the
tower's effect on the neighborhood's natural sur-
roundings, which include an undeveloped green-
way. The council further relied on simulated pic-
tures showing what the tower would look like. In
addition, the council adopted the board's findings
distinguishing two prior permits that had been gran-
ted to wireless providers for residential-area facilit-
ies: One of the facilities, the board found, was
placed on an existing light pole at an athletic field.
The board also observed that the other facility is
located near a busy street and across from a com-
mercial district.

While the council found there would be a negative
aesthetic impact, it found the evidence inconclusive
as to whether the tower would cause property val-
ues to decline. Plaintiff had submitted an expert re-
port which studied the effects of towers in other
neighborhoods and which concluded there would be
no adverse effect. In response, residents submitted
three letters from local realtors who concluded the
tower would negatively affect property values.
Based on this conflicting evidence, the council did
not base its decision on property devaluation and
determined property devaluation was not necessary
for it to deny the application.

I1. Discussion
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The TCA permits parties to bring cases like this in
federal court:

Any person adversely affected by any final action
or failure to act [regarding siting a cell-phone
tower] by a State or *1255 local government or any
instrumentality thereof ... may, within 30 days after
such action or failure to act, commence an action in
any court of competent jurisdiction.

47 US.C. § 332(c)(7XB)(v). Congress therefore ex-
pressly intended for local zoning decisions which
affect cell-phone towers to be reviewed by federal
courts. A driving force behind this decision was
Congress's conclusion that “ ‘siting and zoning de-
cisions by non-federal units of government{ ] have
created an inconsistent and, at times, conflicting
patchwork of requirements which will inhibit® ™ the
development and growth of wireless services. Om-
nipoint Corp. v. Zoning Hearing Bd. of Pine Grove
Township, 181 F.3d 403, 407 (3d Cir.1999)
{quoting H.R. Rep. 104-204, at 94 (1995), reprinted
in 1996 US.C.CAN. 10, 61). Thus, generally
speaking, the TCA reflects Congress's intent to ex-
pand wireless services and increase competition
among providers. Todd, 244 F.3d at 57; see also
H.R.Rep. No. 104-458, at 113 (1996), reprinted in
1996 U.S.C.C.AN. 124, 124 (stating TCA. infended
“to provide for a pro-competitive, deregulatory na-
tional policy framework designed to accelerate rap-
idly private sector deployment of advanced tele-
communications ... and services to all Americans
by opening all telecommunications markets to com-
petition™).

But despite Congress's intention to advance com-
petition among wireless providers, Congress also
acknowledged “there are legitimate state and local
concerns involved in regulating the siting of such
facilities ... such as aesthetic values and the costs
associated with the use and maintenance of public
rights-of-way.” H.R. Rep. 104-204, at 94-95
(1995), reprinted in 1996 US.C.CAN. 10, 6l
Consequently, the TCA expressly preserves local
zoning authority regarding the placement of equip-
ment such as cell-phone towers:
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Except as provided in this paragraph, nothing in
this chapter shall limit or affect the authority of a
State or local government or instrumentality thereof
over decisions regarding the placement, construc-
tion, and modification of personal wireless service
facilities.

47 US.C. § 332(c)(7¥A).™ However, the TCA
restricts zoning boards' authority to base their deni-
als on perceived adverse environmental effects,
since that issue is heavily regulated by the federal
government. /d.§ 332(c)(7)}B)(iv). Congress also
delineated three situations at issue in this case in
which federal courts can reverse a local Zoning
board's denial of a permit for a cell-phone tower:
(1) when the board's denial is not “supported by
substantial evidence contained in a written record,”
(2) when the board's decision “prohibit[s] or hals]
the effect of prohibiting the provision of personal
wireless services,” and (3) when the board's de-
cision “unreasonably discriminate[s] among pro-
viders of functionally equivalent services.” Id.§
332(c)7)B). Plaintiff contends that the city’s deni-
al violates each of these three provisions.fN?

FNI1. Notably, the House version of the bill
would have given the FCC (rather than
local zoning entities) authority to regulate
tower siting. See generally Sprint Spectrum
LP. v. Parish of Plaguemines, No.
01-0520, 2003 WL 193456, at *5 (E.D.La.
Jan. 28, 2003) (discussing TCA's legislat-
ive history). But, as Section 332(c)}(7)(A)
shows, Congress made a conscious de-
cision to reject any scheme revoking local
control over zoning decisions, even at the
cost of inhibiting the growth of wireless
services.

FN2. Although no formal motions have
been filed with the coust, the parties agreed
at oral argument the case is ready to be de-
cided.

A, Substantial Evidence
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Plaintiff argues that the city's denial of plaintiff's
conditional-use application was not supported by
“substantial evidence.” *1256 Plaintiff essentially
argues that the city's decision was improperly based
on nothing more than general, speculative aesthet-
ics concerns.

[1] While the Ninth Circuit has not yet decided a
case under the TCA provisions at issue in this case,
other federal courts agree “substantial evidence,” as
used in the TCA, was meant generally to track the
standard of the same name set forth in the Adminis-
trative Procedures Act. See, e.g., Preferred Sites,
LLC v. Troup County, 296 F.3d 1210, 1218 (11th
Cir.2002); Todd, 244 F.3d at 58; Ommnipoint Corp.,
181 F.3d at 407-08; Cellular Tel. Co. v. Town of
Oyster Bay, 166 F.3d 450, 494 (2d Cir.1999); Met-
roPCS, Inc. v. City & County of San Francisco, 259
F.Supp.2d 1004, 1009 (N.D.Cal.2003). Although
the TCA does not itself define “substantial evid-
ence,” legislative history supports the decision to
follow the Administrative Procedures Act standard.
See HR. Conf. Rep. 104-458, at 208, reprinted in
1996 U.S.C.C.AN. 124, at 223 (stating TCA stand-
ard is intended as “the traditional standard used for
judicial review of agency actions”). Substantial
evidence, therefore, means “ ‘such relevant evid-
ence as a reasonable mind might accept as adequate
to support a conclusion.” ™ Pierce v. Underwood,
487 U.S. 552, 565, 108 S.Ct. 2541, 101 L.Ed.2d
490 (1988) (quoting Consolidated Edison Co. v.
NLRB, 305 US. 197, 229, 59 S.Ct. 206, 83 L.Ed.
126 (1938)). Substantial evidence is not “a large or
considerable amount of evidence,” and the fact two
different conclusions could have been reached does
not mean there is not substantial evidence. /d.; see
also Todd, 244 F.3d at 58-59. As measured by de-
gree, substantial evidence is usually considered to
be “more than a mere scintilla” and less than a pre-
ponderance. Universal Camera Corp. v. NLRB, 340
U.S. 474, 477, 71 8.Ct. 456, 95 L.Ed. 456 (1951).
In short, the governing standard is “highly deferen-
tial” to the local govemment's decision but does not
amount to a mere rubber stamp. Second Generation
Props., L.P. v. Town of Pelham, 313 F.3d 620, 627
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{1st Cir.2002). The court must examine the entire
record, including evidence contradictory to the loc-
al government's decision, in determining whether
substantial evidence supports the decision. See
Todd, 244 F.3d at 58; MetroPCS, 259 F.Supp.2d at
1010.

In searching for substantial evidence, the govem-
ment's decision is analyzed under the applicable
zoning ordinance; * ‘[tlhe TCA's substantial evid-
ence test is a procedural safeguard which is cent-
rally directed at whether the local zoning authority's
decision is consistent with the applicable zoning re-
quirements.’ " PoiceStream Minneapolis, Inc. v. St.
Croix County, 342 F.3d 818, 830 (7th Cir.2003)
(quoting ATC Realty, LLC v. Town of Kingston, 303
F.3d 91, 94 (1st Cir.2002)). The party seeking to
overturn the local government's decision carries the
burden of showing the decision was not supported
by substantial evidence. See id. at 830.

At the outset, the terms of the applicable zoning or-
dinance must be evaluated. The ordinance at issue
here directs the city to reject a proposed conditional
use when it concludes permitting the use would not
be in the “public interest” or would have “a sub-
stantial adverse effect on the rights of the owners of
surrounding properties.” HZO § 83(9). In this case,
the city made both of these findings, which plaintiff
challenges.

The city council interpreted “public interest,” as
used in the ordinance, to contemplate a considera-
tion of the public health, safety, and welfare of the
community. R.38. The council further concluded
the ordinance's “substantial adverse effect” lan-
guage does not require any property-value devalu-
ation but instead contemplates a consideration of
whether an *1257 owner's property use and enjoy-
ment will be affected by the proposed use. R.40.

[2] As with most such zoning ordinances, the open-
ended nature of the ordinance's conditional-use cri-
teria evinces an intent to grant wide discretion to
the zoning board when making conditional-use de-
cisions. Cf. Schad v. Borough of Mt. Ephraim, 452
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U.S. 61, 68, 101 S.Ct. 2176, 68 L.Ed.2d 671 (1981)
(“The power of local governments to zone and con-
trol land use is undoubtedly broad and its proper
exercise is an essential aspect of achieving a satis-
factory quality of life....”); Berman v. Parker, 348
U.S. 26, 33, 75 S.Ct. 98, 99 L.Ed. 27 (1954) (“The
concept of the public welfare is broad and inclus-
ive. The values it represents are spiritual as well as
physical, aesthetic as well as monetary. It is within
the power of the legislature to determine that the
community should be beautiful as well as healthy
. (citation omitted)). And under well-established
Oregon law, a city can prohibit a proposed use of
property “on the sole ground that the use is offens-
ive to aesthetic sensibilities” Oregon City v
Hartke, 240 Or. 35, 46, 49, 400 P.2d 255 (1965).
Accordingly, in light of the applicable ordinance's
broad language, the city had the power to deny
plaintiff's permit on grounds of *“aesthetic consider-
ations.” Oregon City, 240 Or. at 49, 400 P.2d 255.
The TCA, however, requires this court to evaluate
the evidence to ensure the city's decision was not
“trrational or substanceless.” See Todd, 244 F.3d at
57.

As plaintiff recognizes, even under a substantial
evidence review, zoning decisions based on aesthet-
ic concerns can be valid. See St. Croix County, 342
F.3d at 831; Troup County, 296 F.3d at 1219; Tedd,
244 F.3d at 61; Pine Grove Township, 181 F.3d at
408; AT & T Wireless PCS, Inc. v. City Council of
the City of Virginia Beach, 155 F.3d 423, 430-31 &
n. 6 (4th Cir.1998); see also H.R. Conf. Rep.
104-458, at 208, reprinted in 1996 U.S.C.C.AN.
124, at 222 (contemplating that localities properly
can base decision on aesthetic impact). Plaintiff
does not cite, and the court could not find, any au-
thority holding that the TCA renders aesthetic con-
cerns an invalid basis upon which to base a permit
denial. As summarized by the Seventh Circuit,
“[n]othing in the Telecommunications Act forbids
local authorities from applying general and nondis-
criminatory standards derived from their zoning
codes, and ... aesthetic harmony is a prominent goal
underlying almost every such code.” Adegerter v.

Pag

City of Delafield, 174 F.3d 886, 891 (7th Cir.1999).
Moreover, consistent with traditional zoning stand-
ards, local government is “entitled to make an aes-
thetic judgment” about the proposal “without justi-
fying that judgment by reference to an economic or
other quantifiable impact” such as property value.
Todd, 244 F 3d at 61.

Plaintiff, however, correctly observes that cases
have found general, unsubstantiated aesthetics con-
cerns to have marginal evidentiary value. See, e.g.,
PrimeCo Personal Communications, LP v. City of
Meguon, 352 F.3d 1147, 1150-51 (7th Cir.2003)
(“The only ‘evidence’ bearing on aesthetic consid-
erations was the testimony of three or four residents
that they don't like poles in general; they didn't say
they would object to a flagpole in the church's [the
proposed site's] backyard.... [T]here is no evidence
that Verizon's proposed flagpole would if erected in
the churchyard be considered unsightly by the
neighbors....”); Troup County, 296 F.3d at 1219
(finding insufficient petitions which gave “no artic-
ulated reasons for the opposition” and a single affi-
davit reciting “generalized concerns” about the
tower's negative aesthetic impact when there was
no other evidence in the record); Oyster Bay, 166
F.3d at 492, 495-96 (finding insufficient evidence
of visual blight because *1258 “[vlery few resid-
ents expressed aesthetic concems at the hearings,”
comments suggested that the “residents who ex-
pressed aesthetic concerns did not understand what
the proposed cell sites would actually look like,”
and health concerns, a basis generally improper un-
der the TCA, “dominated the speakers' state- ments”).

[3] But even under the TCA, the board is entitled to
make an aesthetic judgment as long as the judgment
is “grounded in the specifics of the case,” and does
not evince merely an aesthetic opposition to cell-
phone towers in general. Todd, 244 F.3d at 61; see
also Petersburg Cellular P'ship v. Bd. of Super-
visors of Nottoway County, 205 F.3d 688, 695 (4th
Cir.2000) (“[If a zoning board] denies a permit
based on the reasonably-founded concerns of the
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community then undoubtedly there is ‘substantial
evidence’ ” (emphasis in original)). Accordingly,
when the evidence specifically focuses on the ad-
verse visual impact of the tower at the particular
location at issue more than a mere scintilla of evid-
ence generally will exist.

Plaintiff nevertheless insists the evidence before the
city in this case amounted to no more than unsup-
ported and vague objections. See Plaintiff's Pre-
Hearing Memorandum at 9. But a proper review of
the record shows there was more than a scintilla of
evidence “grounded in the specifics of the case.”
Todd, 244 F.3d at 61.

For example, neighboring residents submitied let-
ters objecting to the tower's proposed location be-
cause the tower would infringe upon the neighbor-
hood's prized natural setting, comprised of fir and
evergreen trees as well as a greenway. See, e.g., R.
191, R.195, R.197, R.205, R.207, R.220, R.222,
R.407, R420. At the site, there is no significant
commercial development; nor are there existing
commercial towers or above-ground power lines.
R.26, R.205, R.407, R.420. In addition, on each
side of the tower is a single-family residential zone;
the record shows the tower would be surrounded by
existing residences. See, e.g., R.247-58, R.769,
R.816. Residents stated they relied on the natural,
residential character of the neighborhood in pur-
chasing their homes, which they would not have
purchased had plaintiffs proposed tower been
standing. R.191, R.199, R.205. The city properly
relied on the evidence showing the tower would be
incompatible with the character of this particular
neighborhood. See, e.g., Todd, 244 F.3d at 61 (“The
five limitations upon local authority in the TCA do
not state or imply that the TCA prevents municipal-
ities from exercising their traditional prerogatives
to restrict and control development based upon aes-
thetic considerations....”); Aegerter, 174 F.3d at
890-91 (upholding zoning board's denial of cell-
phone tower because the tower would be
“unsightly” and “inconsistent” with the neighbor-
hood, in which residents bought their homes in reli-

Pag

ance on the neighborhood's existing residential
character). In sum, although opponents made gener-
al assertions about the nature of cell-phone towers,
they also considered the specific scene in which the
proposed tower would appear.

Mereover, the city also gave consideration to the
proposed tower's distance from surrounding homes.
The city council cited an appraiser's testimony that
no other cell-phone facility in the city sits as close
to residences as would plaintiff's proposed tower.
R.39. In the board's words, “the cell tower in this
case would be in the heart of an R-7 single family
residential neighborhood and would be the func-
tional equivalent of placing a cell tower in the cen-
ter of a subdivision.” R.27. In addition, the board
specifically distinguished the two other previously
approved cell-phone facilities which sit in single-
family residential zones. R.27. The board observed
that cne of the existing facilities was placed on an
existing light pole at an athletic field and *1259
that the other sits in a busy section of the city
across from a commercial district. R.27. At the pro-
posed site, the record indicates that many of the
neighboring houses are between 100 and 200 feet
from the proposed tower. As one witness observed,
“[t]he proposed cell tower site regardless of where
placed on the property would be within 100 feet of
a single-family site.” R.769.

In fact, in an attempt to compare the proposed site
to other sites where homes are near cell-phone fa-
cilities, plaintiffs own expert witness picked four
“subject” homes which are no less than 350 feet
from the nearest cell-phone facility. R.265,
R.26%-70, R.279, R.289. Each of the expert's four
subject homes is in Washington County (which in-
cludes the City of Hillsbore) and one of the homes
is in the city. Notably, Washington County records
indicate three of the expert's chosen homes actually
are over 450 feet from the nearest cell-phone facil-
ity, with one of these three homes being 900 feet
away. R.138-39. Thus the city had before it
plaintiff's own evidence indicating the proposed site
is significantly different from the area's most com-
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parable sites.??™

FN3. The court recognizes another ap-
praiser mentioned three other homes which
are within 100 feet of a cell-phone tower.
R.137. However, these sites are not in
Washington County. Moreover, as indic-
ated above, the court finds it significant
that plaintiffs own expert-“[a]fter filtering
the number of sites for research”
R.269-chose four homes which are at least
350 feet from cell-phone towers as the
sites most appropriate for purposes of
drawing a comparison to plaintiff's pro-
posed site.

Coupled with the city's aesthetic judgment is the
fact the proposed tower would not fill a complete
void in coverage but instead would only improve
indoor or, in plaintiff's term, “urban” coverage.
R.16; see Plaintiffs Reply Memorandum at 3. In
determining whether the tower would be in the
“public interest,” the city was within its authority to
weigh the benefit of merely improving the existing
coverage against the negative aesthetic impact the
tower would cause. See, e.g., City of Megquon, 352
F.3d at 1149 (“A reasonable decision whether to
approve the construction of an antenna for cell-
phone communications requires balancing two con-
siderations. The first is the contribution that the an-
tenna will make to the availability of cellphone ser-
vices. The second is the aesthetic or other harm that
the antenna will cause.”). Such a policy-based de-
cision is precisely the type of decision Congress left
to local zoning boards.

[4] Keeping in mind the standard is merely “more
than a scintilla,” and less than a preponderance, the
city based its denial on sufficient evidence. Cer-
tainly, as plaintiff contends, it is possible to con-
clude the proposed tower would not be a visual
blight, judging by the simulated photographs in the
record. This court's role, however, is not to interject
its own judgment, but rather to apply the deferential
standard of substantial evidence to the city's judg-
ment. See Todd, 244 F.3d at 58 (“the possibility of
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drawing two inconsistent conclusions from the
evidence does not prevent an administrative
agency's finding from being supported by substan-
tial evidence.”); degerter, 174 F.3d at 888 (“While
the conclusions the City reached may not be the
only possible ones, they find support in the written
record and therefore must be respected.””). While
the court is obligated to review the evidence, given
the TCA's express reservation of local control, the
court also must be sensitive to the difficulties in-
volved in applying inherently policy-based stand-
ards such as “in the public interest” to tower-siting
decisions. See, e.g., *1260Sprint Spectrum, L.P. v.
Parish of Plaquemines, No. 01-0520, 2003 WL
193456, at *19-20 (E.D.La. Jan. 28, 2003) (finding
substantial evidence to satisfy the ordinance's
“public interest” standard where many residents ex-
pressed aesthetic concerns, keeping in mind that
even under the TCA “ ‘[l]and use decisions are ba-
sically the business of state and local governments'
™ (quoting Am. Tower, L.P. v. City of Huntsville,
295 F.3d 1203, 1206 (11th Cir.2002)).

(5] In sum, plaintiff does not carry its burden to
show the City of Hillsboro's decision was not sup-
ported by substantial evidence. The city grounded
its decision to deny plaintiffs application in “the
specifics of the case,” Todd, 244 F.3d at 61, not on
merely unsupported and vague objections about
cell-phone towers in general, as plaintiff
contends.FN4

FN4. Plaintiff argues “[i]f the City had
concerns other than aesthetics, those con-
cems could have been addressed by a con-
ditional approval.” See Plaintiffs Pre-
Hearing Memorandum at 14-15. Specific-
ally, plaintiff argues, “had the City had
lingering concerns over either the lighting
requirements or maintaining the large trees
bordering the Golden Road location” the
city should have conditioned approval on
plaintiff's taking measures to alleviate
those concerns. Jd. But because the city's
decision was not based on the issue of
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lighting or trees, the court need not con-
sider this issue. Moreover, plaintiff does
not point to evidence in the record showing
what, if any, *reasonable conditions” were
feasible and that would have effectively al-
leviated the city's concerns. See ORS §
197.522 (providing that local government
can deny a permit application when it
“cannot be made consistent through the
imposition of reasonable conditions of ap-
proval”}. In seeking to overturn the city's
decision, the burden is on plaintiff. See St.
Croix, 342 F.3d at 830; cf. United States
Cellular Tel. of Greater Tulsa, LLC v. City
of Broken Arrow, 340 F.3d 1122, 1137-38
{(10th Cir.2003) (* ‘We doubt that Conp-
gress intended local zoning boards to pay
for experts to prove that there are alternat-
ive sites for a proposed tower.” ™) (quoting
Petersburg Cellular Piship, 205 F3d at
695). In any event, as discussed above, the
city's decision is supported by sufficient
evidence.

B. Effective Prohibition

Plaintiff further argues the city's denial effectively
prohibits wireless services. Plaintiff specifically ar-
gues that because the city's denial was based on
general aesthetic concerns, no tower could pass the
city's review, since no one would praise the aesthet-
ic virtue of a cell-phone tower. See Plaintiff's Pre-
Hearing Memorandum at 17.

{6] The TCA permits a federal court to overturn a
local government's zoning decision when the de-
cision has the “effect of prohibiting the provision of
personal  wireless services.” 47 US.C. §
332(cX7¥B)(i). Unlike the substantial evidence in-
quiry, a district court reviews the record de novo to
determine whether it supports an effective prohibi-
tion claim. St. Croix, 342 F.3d at 833; Nat'l Tower,
LLC v. Plainville Zoning Bd. of Appeals, 297 F.3d
14, 22 (1st Cir.2002).

[7] Most cases have held that a single zoning de-
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cision can give rise to an effective prohibition of
wireless services. See, e.g., Second Generation
Props., LP v. Town of Pelham, 313 F.3d 620, 629
(1st Cir.2002) (citing Town of Amherst v. Omni-
point Communications Enters., Inc., 173 F.34 9, 14
(1st Cir.1999)); APT Pittsburgh LP v. Penn Town-
ship Butler County of Pa., 196 F.3d 469, 479-30
(3d Cir.1999); MetroPCS, Inc., 259 F.Supp.2d at
1013; Airtouch Cellular v. City of El Cajon, 83
F.Supp.2d 1158, 1167 (S.D.Cal.2000). The Fourth
Circuit, however, has held that only blanket bans of
wireless services implicate the TCA's effective pro-
hibition provision. See City Council of Va. Beach,
155 F.3d at 428. The weight of authority, and the
more persuasive reasoning, concludes that an ef-
fective prohibition can be shown either with a
blanket ban or a single decision. As courts have re-
cognized, constiuing the effective prohibition
clause “ ‘to apply only *1261 to general bans would
lead to the conclusicn that, in the absence of an ex-
plicit anti-tower policy, a court would have to wait
for a series of denied applications before it could
step in and force a2 local govemment to end its illeg-
al boycott of personal wireless services.” ” St
Croix, 342 F.3d at 833 (quoting Sprint Spectrum,
LP v. Willoth, 176 F.3d 630, 640-41 (2d Cir.1999)).
Thus the court should consider whether, as plaintiff
contends, the city's denial in this case amounts to
an effective prohibition.

In invoking the effective prohibition clause, “ ‘the
burden for the carrier ... is a heavy one.” ” Second
Generation, 313 F.3d at 629 (quoting Town of Amh-
erst, 173 F.3d at 14);, see also MetroPCS, 259
F.Supp.2d at 1013 (stating a provider challenging a
permit denial on effective prohibition grounds
“bears a ‘heavy’ burden of proof™).

[8] As an initial matter, in determining whether a
denial is an effective prohibition, courts have
looked to whether the proposed tower would close a
“significant gap” in coverage. St. Croix, 342 F.3d at
835 n. 7; Omnipoint Communications Enters., L.P.
v. Zoning Hearing Bd. of Easttown Township, 331
F.3d 386, 397-98 (3d Cir.2003); Second Genera-
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tion, 313 F.3d at 631. In addition, the provider must
show, not just that this permit application was
denied, but that further * ‘reasonable efforts are so
likely to be fruitless that it is a waste of time even
to try.” " Second Generation, 313 F3d4 at 629
(quoting Town of Amherst, 173 F.3d at 14); accord
St. Croix, 342 F.3d at 834. Under this standard, the
provider must show its * ‘*existing application is the
only feasible plan’ and ...°there are no other poten-
tial solutions to the purported problem.” ” St. Croix,
342 F.3d at 834 (quoting Town of Pelham, 313 F.3d
at 630, 635). Plaintiff cannot meet the applicable
standard.

First, plaintiff does not establish its proposed tower
would close a “significant gap” in coverage. A sig-
nificant gap does not exist simply because an area
with coverage also has “dead spots” (i.e., * *[s]mall
areas within a service area where the field strength
is lower than the minimum level for reliable ser-
vice’ ). Second Generation, 313 F.3d at 631
(quoting 47 CFR. § 22.99). It is undisputed
plaintiff's tower would simply improve existing in-
door coverage, not fill a complete void in coverage.
See, e.g., Plaintiff's Reply Memorandum at 3. This
at most appears to be a dead spot. More important,
plaintiff does not show “further reasonable efforts
are so likely to be fruitless that it is a waste of time
even to try.” Second Generation, 313 F.3d at 629.
For instance, the record indicates plaintiff could
have achieved its objectives by installing two
towers at other locations. R.117, R.513-15. Al-
though the record suggests one of the two alternat-
ive towers would be three feet above FAA regulat-
ory limits, R.425, R.517-19, plaintiff does not point
to any evidence showing the effect reducing the one
tower by three feet would have on service provided
by the two-tower alternative. Instead, in response to
the FAA regulatory limits, it appears plaintiff sub-
mitted a proposal taking into account only one pro-
posed tower. R.425, R.575. Such an attempt does
not suffice to carry plaintiffs burden to show any
further reasonable efforts would be fruitless. Simil-
arly plaintiff does not attempt to show that the pro-
posed tower was the *“only feasible plan” or that
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“there are no other potential solutions to the purpor-
ted problem.” St. Croix, 342 F.3d at 834.7%

FN5. That the possible alternative would
have required two towers does not make
the Golden Road proposal the only feasible
option. Although plaintiff might believe its
one-tower alternative is the more attractive
option, the city could have reasonably be-
lieved two towers in other locations is bet-
ter than one tower in the proposed loca-
tion. See, e.g., Parish of Plaguemines,
2003 WL 193456 at *19-20 (noting, even
though the alternative site would require
“two towers at other locations,” the city
could reasonably prefer “two or more
towers” at other locations instead of one
tower at the location Sprint chose); see
also Town of Amherst, 173 F3d at 15
(“Ultimately, we are in the realm of trade-
offs: on one side [is] the opportunity for
the carrier to save costs, pay more to the
town, and reduce the number of towers; on
the other are more costs, more towers, but
possible less offensive sites and somewhat
shorter towers.”).

*1262 And contrary to plaintiff's contention that the
city rejected the tower simply because the tower
would have been visible to the neighbors, the city
based its decision on the specific circumstances
presented in the case, not on unsubstantiated gener-
al observations equally applicable to any cell-phone
tower. In short, plaintiff does not carry its burden to
show the city's denial has the effect of prohibiting
wireless services.

C. Discrimination

[9] Plaintiff generally contends the city's denial res-
ults in unlawful discrimination, because the city
previously has granted conditional-use permits for
two other wireless-cornmunication facilities in res-
idential areas. Plaintiff speculates that the city
denied the Golden Road permit simply because the
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neighborhood at issue is affluent. Plaintiff contends
a municipality should not be permitted to deny a
conditional-use application on the sole ground the
proposed location is in a neighborhood more afflu-
ent than others. While plaintiff's position may be
laudable, it points to no evidence showing the city
based its decision on the alleged wealth of the res-
idents. As discussed below, plaintiff does not other-
wise offer sufficient evidence supporting its argu-
ment the city engaged in unreasonable discrimina-
tion FN6

FN6. It is worth noting that plaintiff's argu-
ment regarding discrimination, ie., that
other, similar permits have been granted, is
at least partially inconsistent with its argu-
ment regarding effective prohibition, i.e.,
that the city is effectively prohibiting wire-
less services.

The TCA prohibits zoning boards from unreason-
ably discriminating “among providers of function-
ally equivalent services” 47 USC. §
332(cHTHBYIXI). As with claims under the effect-
ive prohibition clause, there is no deference to the
local govemnment's findings. Airtouch, 83
F.Supp.2d at 1164 (citing Cellular Tel. Co. v. Zon-
ing Bd. of Adjustment of Ho-Ho-Kus, 197 F.3d 64,
71 (3d Cir.1999)).

[10] The TCA allows discrimination among pro-
viders as long as the discrimination is reasonable.
See Willoth, 176 F.3d at 638. Plaintiff bears the
burden of establishing the city engaged in unreas-
onable discrimination. See MeroPCS, 259
F.Supp.2d at 1011-12. Plaintiff must show *“other
providers have been permitted to build similar
structures on similar sites while it has been denied.”
fd. at 1012 (citing cases). That is, plaintiff must
show the city treated a competitor more favorably
“for a functionally identical request.” /d. In determ-
ining whether unlawful discrimination occurred, a
court must remain mindful that cities retain “
‘flexibility to treat facilities that create different
visual, aesthetic, or safety concerns differently to
the extent permitted under generally applicable
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zoning requirements, even if those facilities provide
functionally equivalent services.” ” Id. at 1011
(quoting H.R. Conf. Rep. No. 104-458, at 208, re-
printed in 1996 US.C.A.AN. at 222). Thus a zon-
ing board can treat one provider's application dif-
ferently from another provider's application based
on “traditional bases of zoning regulation.” City of
Va. Beach, 155 F.3d at 427.

Plaintiff does not carry its burden to establish un-
reasonable discrimination. Plaintiff cites a map
showing the city has *1263 approved two other per-
mits for wireless facilities in residential zones. R.
779-81. However, neither this map nor plaintiff es-
tablishes any relevant similarity (other than the
common Zzoning designation) between those other
two locations and the Golden Road location at issue
here. The record shows the other facilities are “at
different locations within the [city].” MeitroPCS,
259 F.Supp.2d at 1012 (holding that a mere show-
ing facilities were permitted in different locations
within a district was not “unreasonable discrimina-
tion under the Telecommunications Act, as a maiter
of law”). In fact, the board specifically distin-
guished the other two sites. See infra at 1259-60.
Nor does plaintiff show that the two other residen-
tial area permits were approved, as in this case, to
improve indoor coverage rather than to fill a com-
plete void in coverage. In sumn,

There is no evidence that the City Council had any
intent to favor one company or form of service over
another. [Instead] the evidence shows that opposi-
tion to the application rested on traditional bases of
zoning regulation: preserving the character of the
neighborhood and avoiding aesthetic blight. If such
behavior is unreasonable then nearly every denial
of an application such as this will violate the Act,
an obviously absurd result.

City of Va. Beach, 155 F.3d at 427,

OI. Conclusion

For the reasons discussed above the court affirms
the city's denial of plaintiff's application for a con-
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ditional use. The city's decision was based on more
than a scintilla of evidence, does not effectively
prohibit wireless services, and does not discrimin-
ate among providers.

IT IS SO ORDERED.

D.Or.,2004.

Voice Stream PCS 1, LLC v. City of Hillsboro
301 F.Supp.2d 1251

END COF DOCUMENT
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VoiceStream Minneapolis, Inc. v. St. Croix County
C.A.7 (Wis.),2003.

United States Court of Appeals,Seventh Circuit.
VOICESTREAM MINNEAPOLIS, INCORPOR-
ATED, formerly known as APT Minneapolis, In-
corporated, a Delaware corporation, Plaintiff-Ap-

pellant,
V.

ST. CROIX COUNTY, a Wisconsin political subdi-
vision, and its Board of Adjustment, Defendant-Ap-
pellee.

No. 02-2889.

Argued Feb, 1§, 2003.
Decided Sept. 8, 2003,
Rehearing En Banc Denied Nov. 13, 2003.

Provider of personal communication services (PCS)
brought action against county, alleging that
county's denial of PCS provider's request for a spe-
cial exception permit under county zoning ordin-
ance for construction of proposed telecommunica-
tions tower was not supported by substantial evid-
ence as required by the Telecommunications Act
(TCA) and had the effect of prohibiting the provi-
sion of personal wireless services in violation of the
TCA. The United States District Court for the
Western District of Wisconsin, Barbara B. Crabb,
Chief Judge, 212 F.Supp.2d 914, granted county's
motion for summary judgment, and PCS provider
appealed. The Court of Appeals, Ripple, Circuit
Judge, held that: (1) as required under the TCA,
substantial evidence supported county's denial of
PCS provider's request for special exception permit
under county zoning ordinance for construction of
proposed  185-fogt . telecommunications tower . in
scenic river district, on ground that tower would be
inconsistent with county zoning ordinance, and (2)
PCS provider failed to meet its heavy burden, under
TCA provision that bars state and local regulation
of the placement of and construction of personal
wireless facilities from prohibiting or having the ef-
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fect of prohibiting the provision of personal wire-
less services, of showing that its proposal to build a
185-foot tower in scenic river district was the only
feasible plan for closing gap in its coverage so as to
render county's denial of special exception permit
for construction of the tower a violation of the TCA
provision.

Affirmed.
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414 Zoning and Planning
414X Judicial Review or Relief
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Substantial evidence review under the Telecommu-
nications Act (TCA) does not create a substantive
federal limitation upon local land use regulatory
power, but rather, is a procedural safeguard which
is centrally directed at whether a local zoning au-
thority's decision is consistent with the applicable
local zoning requirements, and is highly deferential
to the local board. Communications Act of 1934, §
332(c)(7HB)(iii), as amended, 47 USCA. §
332(c)(THB)(iii).
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414k703 k. Substantial Evidence. Most
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Substantial evidence review under the Telecommu-
nications Act (TCA) is the same standard of review
used by courts when reviewing the decision of an
administrative agency, i.e., such relevant evidence
as a reasonable mind might accept as adequate to
support a conclusion. Communications Act of 1934,
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The party seeking to overturn a local zoning board's
decision on a matter under the Telecommunications
Act (TCA) has the burden of proving that the de-
cision is not supported by substantial evidence.
Communications Act of 1934, § 332(c)(7)(B)}iii),
as amended, 47 U.S.C.A. § 332(c)(7)(B)(iii).
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414k384.1 k. In General. Most Cited
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As required under the Telecommunications Act
(TCA), substantial evidence supported county's
denial of personal communication services (PCS)
provider's request for special exception permit un-
der county zoning ordinance for construction of
proposed 185-foot telecommunications tower in
scenic river district, on ground that tower would be
inconsistent with county zoning ordinance, a stated
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purpose of which was to minimize adverse wvisual
effects of wireless communication facilities through
careful siting and design standards; county conduc-
ted on-site investigation and documented that the
tower would predominate scenic landscape and be
visible for several miles along riverway, and had
much supporting testimony that tower would inter-
fere with area's unique scenery and adjacent histor-
ic district. Communications Act of 1934, §
332(c)(7)(BXiii), as amended, 47 US.CA. §
332(c)(7)B)(iii).
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The issue of whether a local zoning authority has
prohibited or effectively prohibited the provision of
wireless services in violation of the Telecommunic-
ations Act (TCA) is determined de novo by a re-
viewing court. Communications Act of 1934, §
332(c)(N(BID)(H), as amended, 47 US.CA. §

332(c)(TXBYH)ID).
(6] Zoning and Planning 414 €605
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Whether a particular local zoning decision violates
provision of the Telecommunications Act (TCA)
that bars state and local regulation of the placement
of and construction of personal wireless facilities
from prohibiting or having the effect of prohibiting
the provision of personal wireless services is a
question that a federal district court determines in
the first instance without any deference to the local
zoning board. Communications Act of 1934, §
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munications Act of 1934, § 332(c)(7XB)(i)(II), as
amended, 47 U.S.C.A. § 332(c)(7}B)(i)ID).
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In order to show violation of provision of the Tele-
communications Act (TCA) that bars state and local
regulation of the placement of and construction of
personal wireless facilities from prohibiting or hav-
ing the effect of prohibiting the provision of per-
sonal wireless services, a provider of wireless ser-
vices need not show a consistent pattern of denials
or evidence of express hostility to personal wireless
facilities, but must show more than that it was
denied an opportunity to fill a gap in its service sys-
tem. Communications Act of 1934, §
332(c)(7HBXi)YA), as amended, 47 US.CA. §
332(c)(TY(BYIHID.
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414k14 k. Concurrent and Conflicting Regu-
lations. Most Cited Cases
In order to establish a violation of provision of the
Telecommunications Act (TCA) that bars state and
local regulation of the placement of and construc-
tion of personal wireless facilities from prohibiting
or having the effect of prohibiting the provision of
personal wireless services, a provider of wireless
services must first show that its proposed facility
will close a significant gap in coverage. Commu-
nications Act of 1934, § 332(c)(TWBXi)(1I), as
amended, 47 U.S.C.A. § 332(c)(7XB)(i)(ID).
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or Uses
414k384.1 k. In General. Most Cited
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So long as a personal wireless service provider has
not investigated thoroughly the possibility of other
viable alternatives, the denial of an individual per-
mit for a telecommunications facility does not pro-
hibit or have the effect of prohibiting the provision
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of personal wireless services in violation of the
Telecommunications Act (TCA). Communications
Act of 1934, § 332(c)(7)B)(1)(II), as amended, 47
U.S.C.A. § 332(c)(T)B)(I)ID).

[12] Zoning and Planning 414 €384.1

414 Zoning and Planning
414V Permits, Certificates and Approvals
414VIII(A) In General

414k384 Nature of Particular Structures

or Uses
414k384.1 k. In General. Most Cited

Cases
Personal communication services (PCS) provider
failed to meet its heavy burden, under Telecommu-
nications Act (TCA) provision that bars state and
local regulation of the placement of and construc-
tion of personal wireless facilities from prohibiting
or having the effect of prohibiting the provision of
personal wireless services, of showing that its pro-
posal to build a 185-foot tower in scenic river dis-
trict was the only feasible plan for closing gap in its
coverage so as to render county's denial of special
exception permit for construction of the tower a vi-
olation of the TCA provision; although several al-
ternatives to the proposed site were suggested by
both the county and the PCS provider, the PCS pro-
vider did not thoroughly investigate the viability of
the alternatives. Communications Act of 1934, §
332(cN(BYIXID), as amended, 47 US.CA. §

332(cHTHB(INID).

*821 Gary A. Van Cleve (Argued), Larkin, Hoff-
man, Daly & Lindgren, Bloomington, MN, for
Plaintiff-Appellant.
Mark J. Steichen (Argued), Anita T. Gallucci,
Boardman, Suhr, Curry & Field, Madison, WI, for
Defendant-Appellee.

Before RIPPLE, DIANE P. WOOD and EVANS,
Circuit Judges.

RIPPLE, Circuit Judge.
VoiceStream Minneapolis, Inc. (“VoiceStream™)
brought this action against the County of St. Croix,
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Wisconsin, and its DBoard of Adjustment
(collectively, “the County”) under § 704 of the
Telecommunications Act of 1996, 47 U.S.C. § 332.
The County had denied VoiceStream's application
for a special exception permit to construct and op-
erate a telecommunications tower. The district court
granted summary judgment in favor of the County.
It held that the County's denial of VoiceStream's
application was supported by substantial evidence
and that VoiceStream had failed to demonstrate that
the County's decision had the effect of prohibiting
personal wireless services. VoiceStream asks us to
reverse the judgment of the district court and to dir-
ect that an injunction be granted, directing the
County to issue the requested permit. For the reas-
ons set forth in the following opinion, we affirm the
judgment of the district court.

BACKGROUND

A. Facts

VoiceStreamn, formerly known as APT Minneapolis,
Inc., is a provider of personal communication ser-
vices (“PCS”). St. Croix County is a political subdi-
vision of the State of Wisconsin. The St. Croix
County Board of Adjustment (“Board of Adjust-
ment”) is a quasi-judicial arm of the County with
the responsibility for reviewing applications for
special exception permits (“SEP”} under the
County's zoning ordinance. VoiceStream is licensed
by the Federal Communications Commission
{(*FCC”) to provide PCS to customers in several
states, including Wisconsin and Minnesota. The
County is included within the geographic boundar-
ies of VoiceStream's license for providing PCS in
Wiscensin,

VoiceStream's commercial license requires it to
provide adequate PCS coverage to its customers
within the geographic boundaries of its license. See
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R.22 at 5-6. The technology that VoiceSweam is li-
censed to implement requires the construction and
placement of antennas that are capable of receiving
and transmitting wireless communication signals in
accordance*822 with radio frequency standards.
See id. at 7. The location of these antennas “takes
into account several factors including (a) popula-
tion demands (residential, commercial, and vehicu-
lar), (b) topographical constraints of the land, such
as uneven terrain, buildings, extensive tree cover or
vegetation, (c) the height of the proposed antenna,
and (d) the proximity to and height of other anten-
nas.” Id. In order for PCS to function properly, the
antenna must be elevated to allow a relatively un-
impeded line of sight to the end users' telecommu-
nications equipment. See id. This goal often is at-
tained by locating the antenna on an existing struc-
ture such as a water or fire tower. See id. Where no
such structure is available, a communications tower
must be constructed to elevate the antenna to the
proper height. See id. Although the signal from the
antenna can penetrate trees and buildings, it cannot
penetrate hills. See R.29 at 22. Thus, in order to
provide PCS in an area with hills, the service pro-
vider must either increase the elevation of the an-
tenna or increase the number of antenna locations.
See R.20, Ex.4 at 21.

VoiceStream began seeking a location for an an-
tenna that would fill a gap in its PCS coverage
along Wisconsin Highway 35, Minnesota Highway
95, the St. Croix River Valley and the surrounding
area, See R.16, Ex.B at 1. VoiceStream determined
that, in keeping with its goal of meeting “full cover-
age objective[s] with only one tower,” R.16, Ex.EE,
§ 2 at 1, the best site was on the agriculturally
zoned property owned by William and Opal Haase
(“Haases”) in Somerset Township, Wisconsin
(“Somerset site”). Somerset is located in St. Croix
County.

The Somerset site sits on a bluff overlooking the St.
Croix River and the Lower St. Croix National Scen-
ic Riverway (the “Riverway”). In fact, the proposed
tower would be located just 660 feet east of the
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Riverway boundary, See R.16, Ex.C at 2. The
Riverway runs north to south as the river flows past
the Somerset site. The river serves as the boundary
between Wisconsin and Minnesota. See R.20,
Ex.4). The National Park Service (“Park Service™)
owns and manages the Riverway, which includes
the St. Croix River and approximately /4 mile of
land on either side in Minnesota and in Wisconsin.
See R.29 at 5-6. The County has exercised its zon-
ing authority over that portion of the Riverway that
is within its boundaries and has created a zoning
district bordering the rtiver called the “Riverway
District.” See R.20, Ex.]1 at 4. The Riverway “was
designated under the Wild and Scenic Rivers Act in
1972 (Public Law 90-542) [l6 US.C. § 1271et
seq.] to protect its outstandingly remarkable scenic,
recreational and geologic values for present and fu-
ture generations.” R.16, Ex.D.

Directly across the river from the Somerset site is
the City of Marine on St. Croix (*Marine™) and the
Marine on St. Croix Historic District (“Historic
District”). See id. The Historic District includes the
Marine Mill ruins, which is the site of the first saw-
mill in Minnesota and the birthplace of the Min-
nesota lumbering industry. See id. The Historic Dis-
trict was nominated to the National Register of His-
toric Places in 1974. See id.

In 1997, the County enacted Ordinance No. 440,
which regulates the placement of wireless commu-
nication facilities in the County and provides a spe-
cific application process for new facilities. See
R.16, Ex.F. One of the stated purposes of the ordin-
ance is to “[m]inimize adverse visual effects of
wireless communication facilities through careful
siting and design standards.” See id. at 1. Wireless
communication facilities are regulated according to
the zoning district in which the property is *823
located. See id. at 3. When property is located in an
agricultural district, anyone seeking to attach an an-
tenna to an existing structure where the antenna ex-
tends more than 20 feet above the structure, or
seeking to construct a new tower with a maximum
height of 300 feet, must submit a SEP application
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to the Board of Adjustment pursuant to § 17.70(7)
of the County ordinance. See id. at 4. A SEP applic-
ation also must be submitted in order to place an
antenna in the Riverway District. See id. However,
the zoning ordinance regulating the Riverway Dis-
trict only permits an antenna to be attached to an
existing stmcture, and the antenna must not extend
more than 20 feet above the structure. See id No
other towers or antennas are permitted in the River-
way District. See id.

On February 9, 2000, VoiceStream entered into a
lease agreement with the Haases. The agreement
gave VoiceStream permission to build and maintain
a communications facility on the Haases' agricultur-
ally-zoned property, subject to the requirement that
VoiceStream obtain all necessary permits from loc-
al and federal land use jurisdictions. See R.1§,
Ex.A. The most prominent feature of the proposed
facility would be an 185-foot tower upon which the
PCS antennas would be located. See R.16, Ex. HFNI

FN1. At its base the proposed tower is over
five feet in diameter. See R.16, Ex.H. The
diameter of the tower tapers gradually as it
extends upward and measures three feet in
diameter at the midpeint, and two feet in
diameter at the top. See id. Atop the tower
sits a triangular array of antennas. See
R.16, Ex.G. Each of the three sides of this
array extend outward from the tower and
span approximately fifteen to twenty feet.
See id.

On March 7, 2000, VoiceStream sent a letter to the
Planning Commission for the Town of Somerset,
requesting approval for its tower. See R.16, Ex.B.
The town planning commission met on March 15,
2000, to consider the tower proposal. See R.16,
Ex.C at 2. At this meeting, several members of the
local community expressed concern that the pro-
posed tower was not in keeping with the pristine
scenic nature of the Riverway. See id. at 3. A Park
Service representative also testified concerning the
millions of dollars that had been spent to preserve
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the scenic qualities of the Riverway. He opined that
allowing a 185-foot tower in this location would be
a visual intrusion on the Riverway and would pose
a serious threat to the scenic values that the River-
way was designed to protect. See id. The Planning
Commission, in its advisory role to the Somerset
Town Board, voted six-to-one to deny the proposed
tower because of “the visual impact on the area and
a lack of clarity in the presentation.” Jd. at 4. Des-
pite this negative recommendation, the Somerset
Town Board voted two-to-one to approve the
Somerset site with the provision that the Haases
and VoiceStream further consider what specific
tower design would be least obtrusive at that loca-
tion. See R.16, Ex.E. The Somerset Town Board
also noted that County approval would be necessary
for the proposed tower. See id.

In short order, VoiceStream filed a SEP application
for the Somerset site with the County Zoning Of-
fice. See R.16, Ex.G. The Board of Adjustment
promptly scheduled a hearing to review the applica-
tion. However, because the FCC informed VoiceS-
tream that its proposed tower may have adverse ef-
fects on the local environment and historical prop-
erties, VoiceStream requested that its application be
removed from the Board of Adjustment's agenda.
See R.16, Ex.K. Subsequently, VoiceStreamn held
several public meetings to discuss the impact of the
tower on the Historic District and on the Riverway.
At one of these meetings, which was held on *824
May 24, 2000, VoiceStream presented two alternat-
ives to its one-tower Somerset site proposal. See
R.16, Ex.N at 2. The first of these alternatives was
a two-tower system with one 250-300 foot tower
two miles west of the Riverway and one shorter
tower located within the Riverway. See id. Also
proposed was a four-tower system with three
80-100 foot towers located directly adjacent to
Minnesota 95 and another 80-100 foot tower loc-
ated along Wisconsin 35, See id. In a May 31,
2000, memorandum summarizing this meeting,
VoiceStream's attomey, Greg Korstad, indicated
that either of these multiple-tower alternatives
would provide adequate coverage for the area
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sought to be covered by the Somerset site. See id. at
1-2.

VoiceStream worked with the local historical soci-
eties, both in Wisconsin and in Minnesota, to de-
termine if the proposed Somerset site would have
substantially adverse effects on their respective his-
torical sites. See R.16, Ex.O, P. As part of this ef-
fort, VoiceStream conducted a “crane test” on June
27, 2000, which consisted of extending a crane to
the proposed height at the Somerset site, as well as
two other alternative single-tower sites, in order for
local residents to get a better idea of the potential
visual impact of the proposed tower at each site.
See R.16, Ex.P. Photos were taken at different loca-
tions in the Historic District and in the Riverway
and submitted to the Board of Adjustment as exhib-
its to the SEP. A follow-up meeting was held on
August 10, 2000, to discuss the results of the crane
test with the local residents, historical society rep-
resentatives, Park Service representatives and local
government officials. See R.22 at 15.

The Board of Adjustment scheduled a hearing on
September 28, 2000, to consider the Somerset site
SEP application. See R.16, Ex.S. Included in the re-
cord before the Board of Adjustment were several
letters from local residents expressing concern
over, among other things, the aesthetic impact of
the proposed tower. See R.16, Ex.U. The record
also contained a report written by Jeff Nelson, a
consultant retained by the County to review
VoiceStream's SEP application. See R.16, Ex.V.
Nelson found that there was a gap in VoiceStream's
coverage that needed to be filled. See id. at 2. He
also was unable to find any suitable existing struc-
tures upon which antennas could be located to fill
the gap. See id He concurred with the position ad-
vocated by the Park Service that the tower would
indeed be visible from water level in the Riverway
and from the Historic District across the river. See
id. He also opined that VoiceStream had “an eco-
nomic interest in limiting the number of towers to
cover” the area and that VoiceStream could achieve
its coverage objectives with multiple shorter towers
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in lieu of a single 185-foot tower. Id. at 3. Finally,
Nelson further stated that the proposed tower was a
“standard” design, which did not attempt to minim-
ize the adverse visual effects on the Riverway or on
the adjacent Historic District. See id. Also in the re-
cord before the Board of Adjustmerit was a letter
from the Park Service expressing concern about the
height and location of the proposed tower, a letter
from the Minnesota Historical Society requesting
more information on the proposal, a petition signed
by some of the neighbors of the Haases in support
of the tower, a letter from Marine with a resolution
objecting to the proposed tower because of aesthet-
ic considerations, a petition from twelve residents
living near the Somerset site opposing the tower for
aesthetic and other reasons, as well as several maps
and diagrams showing the Somerset site and the
proposed tower design. See R.16, Ex.Tat 1.

At the public hearing, Attorney Korstad testified
that there was a gap in VoiceStream's*825 coverage
in the area surrounding the Riverway and that
VoiceStream needed to fill the gap with a wireless
communications facility. He also discussed the two
alternative single-tower proposals explored during
the crane test and explained why the Somerset site
would be the least intrusive of the three proposals.
See R.16, Ex W at 7-8. Attorney Korstad made no
mention, however, of the multiple-tower alternat-
ives that VoiceStream had proposed earlier during
the May 24, 2000, meeting. See id.

Also at the September 28, 2000, hearing, several in-
dividuals testified under oath about the proposed
tower. The Haases testified in favor of the tower, as
did their two sons Jason and Matt. Likewise,
Brandon Johnsen, a Radio Frequency Engineer, and
Dan Menzer, a Senior Manager for Regulatory Af-
fairs, both testified as employees of VoiceStream in
favor of the tower. Charles Lederer, a neighbor to
the Haases, also testified on behalf of the tower.
Speaking against the tower were Paul Roelandi, a
Park Service representative, as well as Nancy Nel-
son, Jack Warren, Glen Mills and Rosemary Pon-
tuti, neighbors of the Haases who raised aesthetic,
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health, wildlife and property value concems. See id.
at 1-28.

Following the hearing, the Board of Adjustment
voted unanimously to table the proposal and to re-
quire additional information from VoiceStream.
R.16, Ex.X at 8 The County Zoning Office sent a
letter to VoiceStream detailing the Board of Adjust-
ment's decision. See R.16, Ex.Y. Among other re-
quirements, the letter stated that VoiceStream
should “provide information on alternative sites
with explanations of why they do or do not work
for [VoiceStream's} intended purpose.” R.16, Ex.Y
at | 5. The letter also specifically requested that “a
plan be prepared (with a narrative, map and mock-
up) that shows more towers at lesser heights to
lessen the viswal impact on this national scenic
area.” Id. The Board of Adjustment also requested a
detailed plan covering “stealth” concealment that
would lessen the visual impact of the proposed
tower to the Riverway and to the Historic District.
See id. at 1 4. Finally, the Board of Adjustment re-
quested a detailed response to the concerns raised
by Jeff Nelson's report. See id. atq 7.

In the months that followed, VoiceStream held an-
other series of public meetings in an attempt to re-
solve concems surrounding the visual impact of the
proposed tower on the Historic District. Although
the record shows continued concem by several
members of the community regarding the aesthetic
impact of the tower on the Historic District,
VoiceStream did succeed in obtaining letters from
historical societies on both sides of the river that
state that the proposed tower would have “no ad-
verse impact to properties listed or eligible for list-
ing on the National Historic Register” in the area.
R.16, Ex.LL at App.D. Likewise, VoiceStream
commissioned Pinnacle Engineering, Inc. to pre-
pare an environmental assessment in accordance
with 47 C.FR. § 1.1311. See R.16, Ex.LL at 1. This
assessment evaluated the environmental effects of
the proposed installation in accordance with the re-
quirements of the National Environmental Policy
Act of 1969, 42 US.C. § 432let seq. See R.16,

Page Y of' 19

Page 8

ExLL at 1. The assessment concluded that the
tower planned for the Somerset site did not “appear
fo present a significant adverse environmental im-
pact.” Id. at 10.

VoiceStream representatives also met with Jeff
Nelson in an effort to address each of the concerns
listed in his September 27, 2000, letter. See R.16,
Ex.QO0 at 5. In a meeting on October 9, 2000, Nel-
son *826 informed VoiceStream that the thrust of
his written analysis to the Board of Adjustment
“was that VoiceStream should investigate the use of
a series of smaller structures to be used in the ag-
gregate rather than one standard tower to meet its
coverage objectives.” R.23 at | 4; see also R.24 at
99 3-4. Nelson met again with VoiceStream on Oc-
tober 25, 2000, and he once more emphasized the
negative visual impact of the single-tower approach
and suggested that VoiceStream investigate altern-
atives using multiple, shorter structures that would
be “less conspicuous and more easily concealed and
camouflaged.” R.23 at | 5; see also R.24 at | 5.
Nelson also recommended several existing struc-
tures as potential antenna locations. See R.16,
Ex.00 at 6. Later, on June 20, 2001, Nelson was
contacted by Steve Ramberg, the senior VoiceS-
treamn radio frequency operator who had conducted
a review of altermative locations for placing an an-
tenna. Nelson's conversation with Ramberg led him
to conclude that VoiceStream only had considered
single-tower altemnatives, and had not considered
whether an aggregation of sites could be used to
meet VoiceStream's coverage objectives. See R.23
at§ 7.

In a letter dated May 10, 2001, VoiceStream re-
sponded to the Board of Adjustment’s request for
additional information. See R.16, Ex.O0. Among
other things, VoiceStream explained why the exist-
ing structures suggested by Nelson as possible an-
tenna locations would not work using a single-
tower approach. However, VoiceStream did not dis-
cuss in any meaningful way the feasibility of using
a combination of these structures in a multiple-an-
tenna system to achieve its coverage objectives.
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Nelson later reviewed this letter and concluded that
VoiceStream had not investigated the use of mul-
tiple, shorter structures, inasmuch as no supporting
information had been submitted to the Board of Ad-
justment that depicted coverage performance from a
multi-site coverage solution. See R.23 at § 6.

In a letter dated June 20, 2001, the County Zoning
Office sent VoiceStream a copy of the staff report
sent to the Board of Adjustment for the upcoming
hearing on June 28, 2001. This report concluded
that VoiceStream had not responded adequately to
the Board of Adjustment's request for additional in-
formation regarding alternative stealth designs and
had not submitted alternative mock-up plans. The
report also set forth concems about the lack of ef-
fort on VoeiceStream's part to look into less visually
intrusive alternatives to the Somerset site. See R.16,

Ex.QQ.

Nelson sent a letter to the County Zoning Office on
June 25, 2001, in which he stated that VoiceStream
had not seriously considered multiple-tower op-
tions. R.16, Ex.TT. Ramberg responded to Nelson's
conclusion in a memo, also dated June 25, 2001, in
which he asserted: “We have as recommended by
the County's consultant evalvated whether the ser-
vice could be accomplished by increasing the num-
ber of sites using existing tall structures as antenna
locations. We have concluded that it will not [ ]
meet coverage objectives in the riverway area. Be-
cause of this, no multiple site configuration is
presented.” See R.26, Ex.UU.

The public hearing originally scheduled for June
28, 2001, was moved, at the request of VoiceS-
tream, to July 26, 2001. R.16, Ex.VV. The record
previously before the Board of Adjustment during
the September 28, 2000, hearing was supplemented
with additional letters from residents opposing and
supporting the tower, including letters from the
City of Marine, the Town of Somerset, and various
local organizations and historical societies. See
R.16, Ex.XX. Attomey Korstad again testified*827
on behalf of VoiceStream. In particular, he ex-
plained that VoiceStream's alternatives for con-
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structing shorter towers were limited because of the
County's ordinance prohibiting the construction of
towers in the Riverway. See R.16, Ex.ZZ at 30-38.
Steve Ramberg also testified on VoiceStream's be-
half. When asked if he was aware that VoiceStream
might be able to locate antennas within the River-
way, Ramberg replied, “No, not to my knowledge.”
R.16, Ex.ZZ at 44. Ramberg explained that he was
told by VoiceStream that it could not locate anten-
nas in the Riverway because of the local zoning or-
dinance. See id. When asked whether locating
towers in the Riverway sounded like a viable op-
tion, Ramberg testified: “No, not really” because
“we're trying to cover a broad area with as minimal
[a] number of towers as we can.” Id.

Also at the July 26, 2001, hearing, several individu-
als testified against VoiceStream's proposed tower.
Tony Anderson, a superintendent of the Park Ser-
vice at the St. Croix National Scenic Riverway in
St. Croix Falls, testified that VoiceStream's pro-
posed tower would “have a major and drastic im-
pact upon the Riverway” and that less visually in-
trusive alternatives needed to be pursued. See id. at
38. Jill Medland, a planning and compliance spe-
cialist with the Park Service, testified that VoiceS-
tream had not adequately explored the alternative of
shorter towers with stealth designs. See id. at 39.
Medland, along with Paul Roelandt, another repres-
entative of the Park Service, pointed out that
VoiceStream could locate antennas within the
Riverway with the permission of the Park Service,
and that the Park Service repeatedly had offered to
consider granting permission if the overall visual
impact on the Riverway would be lessened. See id.
at 39-40.™2 Jack Warren, a member of the plan-
ning commission for the City of Marine, also testi-
fied in opposition to the proposed tower. He stated
that the City of Marine was in favor of utilizing
multiple, shorter, more easily concealed towers as a
means of minimizing the visual impact on the
Riverway; he also indicated that he did not believe
such an alternative had been adequately considered.
See id. at 41. Charles Armneson, a resident of the
City of Marine and a member of a committee ap-
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pointed by the city to work on the tower proposal,
further testified that the proposed tower would have
an adverse visual impact on the scenic and historic
resources of the St. Croix River Valley. See id. at
42. At the conclusion of the hearing, the Board con-
ducted an on-site inspection of the Somerset site.

FN2. In a letter dated August 27, 2001,
Robert J. Karotko, a superintendent of the
Park Service at the St. Croix National
Scenic Riverway in St. Croix Falls, de-
scribed an enclosed right-of-way permit is-
sued to a wireless telecommunications pro-
vider for two wireless telecommunications
facilities at Rock Creek Park in Washing-
ton D.C. See R.25, Ex.A. Superintendent
Karotko also expressed his willingness to
review an application for a telecommunic-
ations facility in the Riverway, but em-
phasized that any proposal could not be in
derogation of the values and purposes for
which the Riverway was established. See id.

On July 27, 2001, the five-member Board of Ad-
justment reconvened to vote on VoiceStream's SEP
application. The Board of Adjustment voted three-
to-two against granting the proposal for the Somer-
set site, See R.16, EX.AAA at 16, On September 19,
2001, the Board of Adjustment issued a formal
written decision, including findings of fact and con-
clusions of law, denying the application. See R.16,
Ex.BBB. In its written decision, the Board of Ad-
justment concluded that “granting [ ] the request
would not be consistent with the spirit and intent of
the Zoning Ordinance.” /d. The Board of Adjust-
ment supported*828 its conclusion with the follow-
ing findings:

1. The 185-foot cell tower would be visible from
the Lower St. Croix National Scenic Riverway.

2. The applicant has not adequately researched or
brought forth information on an alternative site or
multiple alternative sites to lessen the visual impact
on the Lower St. Croix National Scenic Riverway.

3. The National Park Service (NPS) has provided
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testimony stating that they would work with the ap-
plicant to explore and develop stealth sites within
NPS riverway areas.

* % ok ok Ak Ok

5. This tower and this location had tremendous pub-
lic and agency opposition.

6. Of any area in St. Croix County, the Lower St.
Croix National Scenic Riverway and riverway val-
ley is one of the most scenic areas in the region.
This region requires careful wireless communica-
tion service facility siting and design to minimize
adverse visual effects. This proposal does net min-
imize adverse visual effects.

7. The record will indicate the various concerns that
the public and agencies had with this application.
The various concerns are found in the public testi-
mony and the exhibits brought forth by the public
and governmental agencies.

Id. at 1-3. In finding number 4, the Board of Ad-
justment indicated its agreement with the conclu-
sions in the zoning staff report. See id.

B. District Court Proceedings

Following the County's denial of VoiceStream's re-
quest for a SEP to construct its proposed fower,
VoiceStream brought this action in the district court
under the Telecommunications Act of 1996. It al-
leged that the County's decision was not supported
by substantial evidence as required by 47 U.S.C. §
332(c)(7)(B)(iii) and that the denial has the effect
of prohibiting the provision of personal wireless
services in violation of 47 USC. §
332(c)(B)()(II). The parties filed cross-motions
for summary judgment and the district court gran-
ted the County's motion. The court held (1) that
substantial evidence in the record supported the
County's determination that VoiceStream's pro-
posed telecommunications tower would have an ad-
verse visual impact on the Lower St. Croix National
Scenic Riverway and that VoiceStream had not
shown the infeasibility of other, less visually intrus-
ive alternatives for closing its coverage gap, and (2)
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that VoiceStream failed to meet its burden of proof
to show that the County's decision effectively pro-
hibited personal wireless services.

II

DISCUSSION

A. Introduction

Congress enacted the Telecommunications Act of
1996 (“TCA™), 47 U.S.C. § 151et seq.,“to promote
competition and reduce regulation in order to se-
cure lower prices and higher quality services for
American telecommunications consumers and en-
courage the rapid deployment of new telecommu-
nications technologies.” Pub.L. No. 104-104, 110
Stat. 56, 56 (1996). Among the technologies ad-
dressed by Congress in the TCA was wireless com-
munications services. In regard to this technology,
Congress found that “siting and zoning decisions by
non-federal units of government” had “created an
inconsistent and, at times, conflicting patchwork of
requirements” that was inhibiting the deployment
of wireless communications services. H.R. Rep.
104-204, at 94 (1995), *829 reprinted in 1996
U.S.C.C.AN. 10, 61. At the same time, Congress
recognized that “there are legitimate State and local
concerns involved in regulating the siting of such
facilities ..., such as aesthetic values and the costs
associated with the use and maintenance of public
rights-of-way.” Id. To address the problems created
by local zoning decisions, the House version of the
TCA would have given authority to the FCC to reg-
ulate directly the siting of wireless communications
towers. The Conference Committee, however, de-
cided against complete federal preemption, opting
to “preserve[ ] the authority of State and local gov-
ernments over zoning and land use matters except
in [ ] limited circumstances.” SeeH.R. Conf. Rep.
No. 104-458, at 207-08 (1996). Therefore, § 704(a)
of the TCA, 47 US.C. § 332(c)(7), strikes a delic-
ate balance between the need for a uniform federal
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policy and the interests of state and local govern-
ments in continuing to regulate the siting of wire-
less communications facilities. Under that section,
state and local governments retain the authority to
regulate the siting of wireless telecommunications
facilities, but their decisions are subject to certain
procedural and substantive limitations. Seed47
US.C. § 332(cX7).7 Only two of those limita-
tions are relevant here. First, the County's denial of
VoiceStream's permit must be “supported by sub-
stantial evidence contained in a written record.” 47
U.S.C. § 332(c)(7)(BXiii). Second, the County's
denial of the permit must not “prohibit or have the
effect of prohibiting the provision of personal wire-
less services.” 47 U.S.C. § 332(c)(7HB}i}ID).

FN3. 47 U.S.C. § 332(c)7) provides:
Preservation of local zoning authority
(A} General authority
Except as provided in this paragraph, nothing in
this chapter shall limit or affect the authority of a
State or local government or instrumentality thereof
over decisions regarding the placement, construc-
tion, and modification of personal wireless service
facilities.
(B) Limitations
(i} The regulation of the placement, construction,
and modification of personal wireless service facil-
ities by any State or local government or instru-
mentality thereof-
(I} shall not unreasonably discriminate among pro-
viders of functionally equivalent services; and
{I1) shail not prohibit or have the effect of prohibit-
ing the provision of personal wireless services.
(ii) A State or local government or instrumentality
thereof shall act on any request for authorization to
place, construct, or modify personal wireless ser-
vice facilities within a reasonable period of time
after the request is duly filed with such government
or instrumentality, taking into account the nature
and scope of such request.
(iii) Any decision by a State or local government or
instrumentality thereof to deny a request to place,
construct, or modify personal wireless service facil-
ities shall be in writing and supported by substantial
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evidence contained in a written record.

(iv) No State or local government or instrumentality
thereof may regulate the placement, construction,
and modification of personal wireless service facil-
ities on the basis of the environmental effects of ra-
dio frequency emissions to the extent that such fa-
cilities comply with the Commission's regulations
concerning such emissions.

47 U.S.C. § 332(c)(7).

B. Substantial Evidence

VoiceStream contends that the district court erred
when it granted summary judgment in favor of the
County because the County's decision to deny
VoiceStream's SEP application was not supported
by substantial evidence. According to VoiceStream,
it demonstrated to the County that the proposed
tower at the Somerset site would not have an ad-
verse visual impact on the area and that the propos-
al was the only legally and technologically viable
*830 alternative available to close the undisputed
coverage gap. The County, on the other hand, main-
tains that the district court properly granted sum-
mary judgment in the County's favor because its de-
cision was supported by substantial evidence that
VoiceStream's proposed tower would have an ad-
verse visual impact on the exfraordinary scenery of
the Lower St. Croix National Scenic Riverway and
because VoiceStream failed to show the infeasibil-
ity of less visually intrusive alternatives for closing
the coverage gap.

[11[2][3] The TCA requires that “{aJny decision by
a State or local government or instrumentality
thereof to deny a request to place, construct, or
modify personal wireless service facilities shall be
in writing and supported by substantial evidence
contained in a written record.” 47 US.C. §
332(cH7)(B)(iii).f™ *Substantial evidence review
under the TCA does not create a substantive federal
limitation upon local land use regulatory power.”
Southwestern Bell Mobile Sys., Inc. v. Todd, 244
F.3d 51, 58 (1st Cir.2001) (internal quotation marks
omitted); see also Preferred Sites, LLC v. Troup
County, 296 F.3d 1210, 1219 (11th Cir.2002); Ae-
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gerter v. City of Delafield, 174 F.3d 886, 890 (7th
Cir.1999); Cellular Tel. Co. v. Town of Oyster Bay,
166 F.3d 490, 494 (2d Cir.1999). Rather, “[t]he
TCA's substantial evidence test is a procedural
safeguard which is centrally directed at whether the
local zoning authority's decision is consistent with
the applicable [local] zoning requirements.” ATC
Realty, LLC v. Town of Kingston, 303 F.3d 91, 94
(st Cir.2002) (internal quotation marks omitted);
see also Omnipoint Corp. v. Zoning Hearing Bd. of
Pine Grove Township, 181 F.3d 403, 408 (3d
Cir.1999); Town of Amherst v. Omnipoint Commu-
nications Enters., Inc, 173 F3d 9, 16 (lst
Cir.1999). “The substantial evidence test is highly
deferential to the local board.” Second Generation
Props., L.P. v. Town of Pelham, 313 F.3d 620, 627
{1st Cir.2002). It is the same standard of review
used by courts when reviewing the decision of an
administrative agency-“such relevant evidence as a
reasonable mind might accept as adequate to sup-
port a conclusion.” City of Delafield, 174 F.3d at
889 (internal quotation marks omitted); see also
Town of Kingston, 303 F.3d at 94; Troup County,
296 F.3d at 1218; Telespectrum, Inc. v. Pub. Serv.
Comm'n of Kentucky, 227 F3d 414, 423 (6th
Cir.2000). “[TThe party seeking to overturn the loc-
al zoning board's decision has the burden of prov-
ing that the decision is not supported by substantial
evidence.” American Tower LP v. City of Hunts-
ville, 295 F.3d 1203, 1207 (11ih Cir.2002); see also
Todd, 244 F.Ad at 63; MetroPCS, Inc. v. City and
County of San Francisco, 259 F.Supp.2d 1004,
1009-10 (N.D.Cal.2003); Primeco Pers. Commu-
nications, Ltd. P'ship v. City of Mequon, 242
F.Supp.2d 567, 575 (ED.Wis.2003); *8314PT
Minneapolis, Inc. v. Eau Claire County, 80
F.Supp.2d 1014, 1022 (W.D.Wis 1999) P

FN4. VoiceStream does not dispute that
the Board of Adjustment's decision was “in
writing” for purposes of the TCA; accord-
ingly, we have no occasion to consider the
“in writing” requirement of §
332(c)(7}BXiii) at this time. Compare
New Par v. City of Saginaw, 301 F.3d 390,

© 2008 Thomson/West. No Claim to Orig. U.S. Govt. Works.

http://web2.westlaw.com/print/printstream.aspx ?prit=HTMLE&destination=atp&sv=Split...

3/27/2008



342 F.3d 818
342 F.3d 818, 30 Communications Reg, (P&F) 388
(Cite as: 342 F.3d 818)

395 (6th Cir.2002) (“[Flor a decision by a
State or local government or instrumental-
ity thereof denying a request to place, con-
struct, or modify personal wireless service
facilities to be ‘in writing’ ..., it must (1)
be separate from the writien record; (2) de-
scribe the reasons for the denial; and (3)
contain a sufficient explanation of the reas-
ons for the denial to allow a reviewing
court to evaluate the evidence in the record
that supports those reasons.”), and South-
western Bell Mobile Sys., Inc. v. Todd, 244
F.3d 51, 60 (1st Cir.2001) (same), with AT
& T Wireless PCS, Inc. v. City Council of
City of Virginia Beach, 155 F.3d 423, 430
(4th Cir.1998) (“The simple requirement of
a “decision ... in writing’ cannot reasonably
be inflated into a requirement of a state-
ment of findings and conclusions, and the
reasons or basis therefor.™).

FN5. As stated in the text, the Eleventh
Circuit has held squarely that the burden is
on the party seeking to overturn the de-
cision. See American Tower LP v. City of
Huntsville, 295 F.3d 1203, 1207 (llth
Cir.2002). The First Circuit also appears to
place the burden of proof on the party
seeking to overturn the decision. See S.W.
Bell Mobile Sys., Inc. v. Todd, 244 F.3d 51,
63 (1st Cir.2001) (“The ‘substantial evid-
ence’ requirement does nothing more than
allow applicants to overturn denials if they
can prove that the denial lacks adequate
evidentiary support in the record.”). The
Second and Sixth Circuits have indicated
that it is unclear which party bears the bur-
den of proof and have declined to resolve
the issue because the evidence before the
courts was insufficient to support the deni-
al either way. See Laurence Wolf Capital
Mgmt. v. City of Ferndale, Nos. 01-1142,
01-1457, 2003 WL 1875554, at *17 (6th
Cir. Apr.10, 2003); Cellular Tel. Co. v.
Town of Oyster Bay, 166 F.3d 490, 496-97
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(2d Cir.1999). The district courts are split
on the issue, but several recent cases have
held that the burden rests with the party
seeking to overturn the decision. See, e.g.,
MetroPCS, Inc. v. City and County of San
Francisco, 259 F.Supp.2d 1004, 1009
{N.D.Cal.2003); Primeco Pers. Communic-
ations, Ltd. P'ship v. City of Mequon, 242
F.Supp.2d 567, 575 (E.D.Wis.2003).

In this case, the County concluded that VoiceS-
tream's request “would not be consistent with the
spirit and intent of the Zoning Ordinance.” See
R.16, Ex.BBB at 1. One of the stated purposes of
the County's Wireless Communication Facilities
Ordinance is to “[m]inimize [the] adverse visual ef-
fects of wireless communication facilities through
careful siting and design standards.” See R.16,
Ex.F. The County specifically found that the pro-
posed “183-foot cell tower would be visible from
the Lower St. Croix National Scenic Riverway,”
that “the Lower St. Croix National Scenic Riverway
and riverway valley is one of the most scenic areas
in the region,” that “[t]his region requires careful
wireless communication service facility siting and
design to minimize adverse visual effects” and that
VoiceStream's proposed tower “does not minimize
adverse visual effects.” R.16, Ex. BBB at 1-3.

In City of Delafield, we stated that “[n]othing in the
Telecommunications Act forbids local authorities
from applying general and nondiscriminatory stand-
ards derived from their zoning codes, and ... aes-
thetic harmony is a prominent goal underlying al-
most every such code.” City of Delafield, 174 F.3d
at 891. Indeed, every circuit to consider the issue
has determined that aesthetics may constitute a val-
id basis for denial of a wireless permit if substantial
evidence of the visual impact of the tower was be-
fore the board. See Troup County, 296 F.3d at
1219; Todd, 244 F.3d at 61; Pine Grove Township,
181 F.3d at 408; AT & T Wireless PCS, Inc. v. Win-
ston-Salem Zoning Bd. of Adjustment, 172 F.3d
307, 316 (4th Cir.1999); Town of Oyster Bay, 166
F.3d at 495. Of course, a “few generalized expres-
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sions of concern with aesthetics,” standing alone,
cannot serve as substantial evidence on which to
base a wireless permit denial. New Par v. City of
Saginaw, 301 F.3d 390, 398 (6th Cir.2002) (internal
quotation marks omitted); Troup County, 296 F.3d
at 1219; Town of QOyster Bay, 166 F.3d at 496. Be-
cause “[flew people would argue that telecommu-
nications towers are aesthetically pleasing,” a local
zoning board's “aesthetic judgment must be groun-
ded in the specifics of the case.” Tedd, 244 F.3d at
61.

[4] In this case, the district court correctly determ-
ined that substantial evidence supported the
County's conclusion that the design and location of
VoiceStream's tower as proposed would have an
adverse visual impact on the. Lower St. Croix
Riverway and surrounding area: The district court
discussed thoroughly the *832 specific aesthetic
concerns raised by numerous citizens and organiza-
tions in opposition to VoiceSiream's proposed tower:
Although some of the commenis from the public
consisted of general statements that the tower was
an eyesore and would have a negative impact on
property values, most of the concerns about aesthet-
iecs were focused on the incompatibility of a
185-foot tower on the river bluff extending notice-
ably above the tree line with the extraordinary
scenery of the National Scenic Riverway and with
the historic district in the City of Marine on St.
Croix. In particular, the National Park Service
voiced strong opposition to the tower, asserting that
the unspoiled view of the St. Croix River Valley
was a unique natural resource that deserved unusual
protection. The park service supported its position
with maps developed during the crane testing that
showed that a tower on the Haase site would be vis-
ible from locations up to four miles away on the St.
Croix River and Minnesota Highway 95 and from
the [City of] Marine on St. Croix Historic District.
The tower's visibility from various sites in the City
of Marine on St. Croix was confirmed by photo-
graphs submitted to the board by local residents.

Contrary to [VoiceStream's] assertion, the National

Park Service was not the only

the tower on grounds that it wa

the character and scenery of the o o

way.... [Tlhe City of Marine on St. Croix, the St
Croix River Association, the Minnesota-Wisconsin
Boundary Area Commission and several members
of the public expressed the view that the riverway
was a unique scenic resource that would be harmed
by [VoiceStream's] proposed tower. Several of
these groups and individuals expressed a preference
for a multiple-tower approach utilizing towers that
were more consistent in height and appearance with
existing features in the landscape. This view was
supported by zoning board staff, who concluded
that the St. Croix Riverway and nearby historic pre-
servation areas such as Marine on St. Croix pos-
sessed extraordinary scenic qualities that demanded
special consideration for proposed wireless tele-
communication service facilities.

R.32 at 41-42.

[5] The County's determination that the proposed
tower would adversely impact the aesthetic har-
mony of the Lower St Croix Riverway was
“grounded in the specifics of the case.” Todd, 244
F.3d at 61. The decision was not based on specula-
tion or conjecture; the County conducted an on-site
investigation, and a map prepared by the Park Ser-
vice based on VoiceStream's crane test documented
that the 185-foot tower would be visible for several
miles along the Riverway. Photographs taken dur-
ing the crane test showed that the proposed tower
would predominate the landscape of the bluff over-
looking the Riverway. Additionally, Park Service
representatives, local residents and various state
and local entitics, many of whom observed the
crane test, testified that VoiceStream's proposed
tower would interfere with the unique scenery of
the Lower St. Croix Riverway. Based on this evid-
ence, the district court correctly determined that the
County's decision did not violate the substantial
evidence requirement of § 332(c)(7)(B)(ii).F

FN6. The County's conclusion that
VoiceStream “has not adequately re-
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searched or brought forth information on
an alternative site or multiple alternative
sites fo lessen the visual impact on the
Lower St. Croix National Scenic River-
way,” is addressed below in connection
with the TCA's anti-prohibition clause. See
R.16, Ex.BBB at 1. “Unlike the substantial
evidence issue, the issue of whether the
[County] has prohibited or effectively pro-
hibited the provision of wireless services is
determined de novo” by a reviewing court.
Second Generation Props. L.P. v. Town of
Pelham, 313 F.3d 620, 629 (1st Cir.2002).

*833 C, Effective Prohibition

VoiceStream submits that the district court erred
when it granted the County's motion for summary
judgment because the County's denial of VoiceS-
tream's SEP application had the effect of prohibit-
ing personal wireless services. VoiceStream main-
tains that it adequately demonstrated that the
Somerset site is the only legally and technologic-
ally viable alternative to close the undisputed cov-
erage gap. The County, on the other hand, main-
tains that the district court properly granted sum-
mary judgment in its favor because VoiceStream
did not meet its burden of proving the absence of
other feasible alternatives to fill the coverage gap.

[6][7] The TCA provides that, in regulating the
placement and construction of personal wireless fa-
cilities, a state or local govemment “shall not pro-
hibit or have the effect of prohibiting the provision
of personal wireless services.” 47 US.C. §
332(c)7)B)(i)(11). Whether a particular zoning de-
cision violates the TCA's anti-prohibition clause is
a question “that a federal district court determines
in the first instance without any deference to the
[local zoning] board.” MNational Tower, LLC v
Plainville Zoning Bd. of Appeals, 297 F.3d 14, 22
(st Cir.2002). In resolving this issue, the district
court may “require e¢vidence to be presented in
court that is outside of the administrative record
compiled by the local authority.” /d. This court re-
views de novo the district court's grant of summary
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judgment to the County. See id.

[8] We have not addressed squarely the meaning of
the TCA's anti-prohibition clause. See Aegerter,
174 F.2d at 890 (holding that the city's decision to
deny the provider's request to replace an existing
tower was supported by substantial evidence and
declining to comment on “how broad the duty is on
any given municipal entity to ensure that wireless
services remain available” because the provider
conceded that it could continue to provide service
with the existing tower). Other circuits have de-
termined that the clause “is not restricted to blanket
bans on cell towers,” and that “[t]he clause may, at
times, apply to individual zoning decisions.”
Second Generation Props., 313 F.3d at 629; see
also 360 Degrees Communications Co. of Char-
lottesville v. Bd. of Supervisors of Albemarle
County, 211 F.3d 79, 86 (4th Cir.2000); APT Pitis-
burgh Lid. P'ship v. Penn Township Butler County,
196 F.3d 469, 479 (3d Cir.1999); Sprint Spectrum,
LP. v. Willoth, 176 F.3d 630, 640 (2d Cir.1999);
but see AT & T Wireless PCS, Inc. v. City Council
of City of Virginia Beach, 155 F.3d 423, 427 (4th
Cir.1998) (concluding that the TCA's anti-
prohibition clause applies only to “blanket prohibi-
tions” and “general bans or policies,” not to indi-
vidual zoning decisions). Those courts properly
have recognized that “[c]onstruing subsection
B(i)(II} to apply only to general bans would lead to
the conclusion that, in the absence of an explicit
anti-tower policy, a court would have to wait for a
series of denied applications before it could step in
and force a local government to end its illegal boy-
cott of personal wireless services.” Willoth, 176
F.3d at 640-41.

[9][10][11] Although an individual zoning decision
is capable of violating the anti-prohibition clause
and the provider need not show “a consistent pat-
tern of denials ¥834 or evidence of express hostility
to personal wireless facilities, ... it is necessary for
the provider to show more than that it was denied
an opportunity to fill a gap in its service system.”
Penn Township, 196 F.3d at 480; see also Al-
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bemarle, 211 F.3d at 86 (“[Clase-by-case denials of
permits for particular sites cannot, without more, be
construed as a denial of wireless services.”).FN?
The First Circuit has held that the provider carries
the “heavy” burden to show *“not just that this ap-
plication has been rejected but that further reason-
able efforts are so likely to be fiuitless that it is a
waste of time even to try.” Town of Pelham, 313
F.3d at 629 (quoting Town of Amherst, 173 F.3d at
14); see also Plainville, 297 F.3d at 20. Under this
standard, the provider must show that its “existing
application is the only feasible plan™ and that “there
are no other potential solutions to the purported
problem.” Town of Pelham, 313 F.3d at 630, 635;
see also Albemarle, 211 F.3d at 86-87 (stating that,
“conceptually, if wireless service could feasibly be
provided from only one site, a denial of a permit for
a facility at that site could amount to a prohibition
of wireless services, in violation of (B}i)(II),” but
noting that such a situation is “unlikely in the real
world”).Ff We agree with the First *835 Circuit's
formulation of the statutory requirement and hold
that, so long as the service provider has not invest-
igated thoroughly the possibility of other viable al-
temnatives, the denial of an individual permit does
not “prohibit or have the effect of prohibiting the
provision of personal wireless services.” 47 U.S.C

§ 332(c)(MBYINID).

FN7. In order to establish a violation of the
TCA's anti-prohibition clause, the service
provider must first show that its proposed
facility will close a “significant gap” in
coverage. See Omnipoint Communications
Enters., L.P. v. Zoning Hearing Bd. of
Easttown  Township, 331 F.3d 386,
399-400 (3d Cir.2003); Second Generation
Props., 313 F.3d at 631-32; Sprint Spec-
trum, L.P. v. Willoth, 176 F.3d 630, 643
(2d Cir.1999). In this case, however, it is
undisputed that there is a significant gap in
coverage that needs to be closed by a tele-
communications facility. Accordingly, we
have no occasion to consider what consti-
tutes a significant gap in coverage.
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FN8. The Third Circuit has held that the
provider must show “that the manner in
which it proposes to fill the significant gap
in service is the least intrusive on the val-
ues that the denial sought to serve.” APT
Pittsburgh Lid. P'ship v. Penn Township
Butler County, 196 F.3d 469, 480 (3d
Cir.1999). In order to make such a show-
ing, the provider must demonstrate that “a
good faith effort has been made to identify
and evaluate less intrusive alternatives,
e.g., that the provider has considered less
sensitive sites, alternative system designs,
alternative tower designs, placement of an-
tennae on existing structures, etc.” Id. Con-
sistent with the Third Circuit's approach,
the Second Circuit had held that “[a] local
government may reject an application for
construction of a wireless service facility
in an under-served area without thereby
prohibiting personal wireless services if
the service gap can be closed by less in-
trusive means.” Willoth, 176 F.3d at 643.
The Fourth Circuit has criticized the “interpretive
rule” of the Second and Third Circuits on the
grounds that it unduly limits the discretion of the
local zoning entity and that the statutory question
requires no additional formulation:
This interpretive rule effectively creates a presump-
tion, shifting the burden of production to the local
government to explain its reason for denying such
an application. But, as an interpretation of the Tele-
communications Act, we believe this rule reads too
much into the Act, unduly limiting what is essen-
tially a fact-bound inquiry. A community could ra-
tionally reject the least intrusive proposal in favor
of a more intrusive proposal that provides better
service or that better promotes commercial goals of
the community.
Even if we were to apply the rule formulated by the
Second and Third Circuits, determinations about
what constitutes the “least intrusive means” and “a
significant gap” in services, would, we believe,
quickly devolve into the broader inquiry indicated
by the language of the statute: “Does the demial of a
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permit for a particular site have the effect of pro-
hibiting wireless services?” We believe that this
statutory question requires no additional formula-
tion and can best be answered through the case-
by-case analysis that the Act anticipates.

360 Degrees Communications Co. of Charlottes-
viile v. Bd. of Supervisors of Albemarle County, 211
F.3d 79, 87 (4th Cir.2000). We share much of the
Fourth Circuit's concern regarding the “interpretive
rule” expounded by the Second and Third Circuits
and agree that the proper inquiry is the one indic-
ated by the statute: “Does the denial of a permit for
a particular site have the effect of prohibiting wire-
less services?” fd.

f12] The district court correctly determined that
VoiceStream failed to meet “its heavy burden of
showing that its proposal to build a 185-foot tower
on the Haase property is the only feasible plan for
closing the gap in its coverage along Highways 95
and 35 and the St. Croix River.” R.32 at 29. Al-
though several alternatives to the Somerset site
were suggested by both the County and VoiceS-
tream, these alternatives were not pursued such that
VoiceStream thoroughly investigated the viability
of other altematives. Although VoiceStream did in-
vestigate, at least partially, two single-tower altern-
atives to the Somerset site in its crane test, there is
no evidence in the record to indicate that VoiceS-
trearn made a significant effort to investigate any
multiple-tower alternatives despite the repeated re-
quests of the Board of Adjustment. In particular,
there is no evidence in the record to indicate that
VoiceStream pursued adequately either of the mul-
tiple-tower alternatives that it mentioned during the
May 24, 2000, meeting. See R.16, Ex.N at 2. The
first of these multiple-tower alternatives included a
tower in the Riverway. VoiceStream argues that
such a placement is legally impermissible. It has
not explained, however, why the repeated offers of
both the Park Service and the County to consider
favorably such an altemative would not permit ad-
equate compliance. Moreover, the second multiple-
tower alternative did not require the placement of
any towers in the Riverway. Rather, this second al-
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ternative consisted solely of a series of towers
along Minnesota 95 and Wisconsin 35. See id In
sum, VoiceStream indicated that both of these mul-
tiple-tower configurations might be viable alternat-
ives to the Somerset site. Consequently, it was ob-
ligated to undertake further investigation to determ-
ine the feasability of each.

After the first hearing, the Board of Adjustment re-
quested that VoiceStream “provide information on
alternative sites with explanations of why they do
or do not work for [VoiceStream's] intended pur-
pose.” R.16, ExY at § 5 In particular, the
Board of Adjustment requested that “a plan be pre-
pared (with a narrative, map and mock-up) that
shows more towers at lesser heights to lessen the
visnal impact on this national scenic area.” Jd.
Later, in a meeting held on October 9, 2000, Nelson
reiterated that the Board of Adjustment wanted
VoiceStream to investigate the use of a “series of
smaller structures to be used in the aggregate rather
than one standard tower to meet its coverage ob-
jectives.” R.23 at | 4; see also R.24 at 1] 3-4. Nel-
son met again with VoiceStream on October 25,
2000, and once more emphasized the negative visu-
al impact of the single-tower approach and sugges-
ted that *836 VoiceStream investigate alternatives
using multiple, shorter siructures that would be
“less conspicuous and more easily concealed and
camouflaged.” R.23 at  5; see also R.24 at 4| 5.

FN9. The Board of Adjustment's request
for additional evidence was proper under
the County's Ordinance, which provides
that “[t]he Zoning Administrator or Board
of Adjustment may, at his’her or its discre-
tion, require visual impact demonstrations,
including mock-ups and/or photo mont-
ages; screening and painting plans; net-
work maps; altemative site analysis; lists
of other nearby wireless communication
facilities; or facility design alternatives for
the proposed facilities.” R.16, Ex.F at 6.

VoiceStream responded to the Board of Adjust-
ment's request by a May 10, 2001, letter in which it
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stated that it had “already applied stealth techno-
logy and reconfigued its project to improve aesthet-
ics under the current proposal,” and that
“VoiceStream engineers have cvaluated alternative
means to meet the coverage objective using shorter
towers.” See R.16, Ex.Q0 at 4. VoiceStream went
on to explain that the zoning ordinances along the
river are very restrictive and the topography is dif-
ficuit because of the undulating terrain. See id.
VoiceStream then concluded that the height of the
proposed Somerset site tower “is the minimum that
will provide acceptable coverage within the river
area.” id.

Shortly after reviewing this response, the County
Zoning Office sent a staff report to VoiceStream in
which it concluded that VoiceStream had not ad-
equately responded to the Board of Adjustment's re-
quest for information regarding multiple-tower al-
ternatives. Specifically, the staff report stated that
“[i}t is unclear[ ] to what extent other sites were ac-
tually considered [,] investigated{, or] analyzed. Al-
ternative mock-up plans have not been provided.”
See R.20, Ex.7A at 2. Later, on June 20, 2001, Nel-
son was contacted by Steve Ramberg, the senior
VoiceStream radio frequency operator who had
conducted a review of alternative locations for con-
structing a tower, Nelson's conversation with Ram-
berg led him to conclude that VoiceStream had only
considered single-tower alternatives, and had not
considered whether an aggregation of sites could be
used to meet VoiceStream's coverage objectives.
See R.23 at § 7. In the intervening weeks between
VoiceStream's receipt of the staff report and the
second hearing, VoiceStream failed to submit any
additional information to the Board of Adjustment
regarding multiple-tower configurations as alternat-
ives to the Somerset site proposal. Based on this in-
complete response, the Board of Adjustment de-
termined that VoiceStream had “not adequately re-
searched or brought forth information on an altern-
ative site or multiple alternative sites to lessen the
visual impact on the Lower St. Croix National
Scenic Riverway.” See R.16, Ex. BBB at 1.
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The disparity in substance between what the Board
of Adjustment received from VoiceStream on the
Somerset site and what they received on multiple-
tower alternatives is telling. Although VoiceStream
provided extensive maps, diagrams, environmental
assessments and  historic assessments for the
Somerset site, VoiceStream provided no maps, dia-
grams, or any type of assessment on multiple-tower
configurations as alternative sites. Instead, the re-
cord contains only conclusory statements. Such
conclusory statements by the applicant, without
more, are insufficient to establish that the applicant
has exhausted thoroughly the possibility of other
viable alternatives. VoiceStream's conclusory state-
ments that multiple-tower alternatives are not feas-
ible are insufficient to prove that the Board of Ad-
justment's denial of its Somerset site application
“prohibit{s] or ha[s] the effect of prohibiting the
provision of personal wireless services.,” 47 U.S.C

§ 332(c)(7YBYINID).

Conclusion

For the foregoing reasons, the judgment of the dis-
trict court is affirmed.

AFFIRMED
C.A.7 (Wis.),2003.
VoiceStream Minneapolis, Inc. v. St. Croix County

342 F.3d 818, 30 Communications Reg. (P&F) 388

END OF DOCUMENT
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P
MetroPCS, Inc. v. City of San Francisco

N.D.Cal.,2003.

United States District Court,N.D. California.
METROPCS, INC., Plaintiff,
V.
CITY AND COUNTY OF SAN FRANCISCO, et
al., Defendants.
No. C-02-3442 PJH.

April 25, 2003.

Wireless telecommunications service brought ac-
tion against city, alleging violation of Telecommu-
nications Act, following denial by city planning
commission of conditional use permit (CUP),
which prevented telecommunications service from
mounting antennas on roof of parking garage. Both
parties moved for summary judgment. The District
Court, Hamilton, J., held that: (1) planning commis-
sion's written denial met the Telecommunication
Act's requirement of a written decision for local
government's denial of request to construct wireless
facility; (2} telecommunications service had burden
of proof; (3) substantial evidence supported plan-
ning commission's determination that city did not
need the antennas; (4) planning commission did not
discriminate against telecommunications service;
and (5) genuine issues of material fact precluded
summary judgment in claim that city's denial of
CUP violated Telecommunications Act's prohibi-
tion on coverage gaps.

Motions granted in part, and denied in part.
West Headnotes
{1] Zoning and Planning 414 €=>439
414 Zoning and Planning
414VIII Permits, Certificates and Approvals
414VIII(C) Proceedings to Procure

414k436 Hearing and Determination
414%439 k. Findings, Conclusions,
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Minutes, or Records. Most Cited Cases

Formal findings of fact and conclusions of law are
not required by the Telecommunications Act re-
quirement of a written decision for local govem-
ment's denial of request to construct wireless facil-
ity, but local planning and zoning boards are re-
quired to issue a written denial separate from the
written hearing record. Communications Act of
1934, § 332(c)(7)(B)(iii), as amended, 47 U.S.C.A.

§ 332(c}(7)(B)(iii}.
[2] Zoning and Planning 414 €439

414 Zoning and Planning
414VIII Permits, Certificates and Approvals
414VIII(C) Proceedings to Procure
414k436 Hearing and Determination

414k439 k. Findings, Conclusions,
Minutes, or Records. Most Cited Cases
City planning commission's written denial of wire-
less telecommunications service's application for
conditional use permit (CUP) to mount antennas on
roof of parking garage met the Telecommunication
Act's requirement of a written decision for local
government's denial of request to construct wireless
facility, where denial was separate from the writien
hearing record, it summarized the proceedings, it
articulated the reasons it rejected the application,
and it provided sufficient information for judicial
review in conjunction with the written record.
Communications Act of 1934, § 332(c)(7)(B)(iii),
as amended, 47 U.S.C.A. § 332(c)(7}(B)(iii).

[3) Zoning and Planning 414 €685

414 Zoning and Planning
414X Judicial Review or Relief
414X(C) Scope of Review
4143{C)3 Presumptions

414k680 Burden of Showing Grounds

for Review
414k685 k. Permissions or Certific-

ates, Most Cited Cases
Telecommunication service had burden of proof to
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show that city planning commission's denial of ap-
plication by telecommunication service for condi-
tional use permit (CUP) to allow mounting of an-
tennas on parking garage roof was not based upon
the substantial evidence on the record. Communica-
tions Act of 1934, § 332(c)7)(B)iii), as amended,
47 U.S.C.A. § 332(c)(TH(B){iii).

[4] Zoning and Planning 414 €703

414 Zoning and Planning
414X Judicial Review or Relief
414X(C) Scope of Review
414X(C)4 Questions of Fact

414k703 k. Substantial Evidence. Most
Cited Cases
A decision by the local governing board will be
considered supported by substantial evidence, as re-
quired by the Telecommunications Act, if the re-
cord contains such relevant evidence as a reason-
able mind might accept as adequate to support a
conclusion. Communications Act of 1934, §
332(c}7XB)(iii), as amended, 47 US.CA. §
332(c)7)(B)iii).

[5] Zoning and Planning 414 €703

414 Zoning and Planning
414X Judicial Review or Relief
414X(C) Scope of Review
414X (C)4 Questions of Fact

414k703 k. Substantial Evidence. Most
Cited Cases
“Substantial evidence” necessary to support local
goveming board's decision, under the Telecommu-
nications Act, requires more than a scintilla of evid-
ence but less than a preponderance. Communica-
tions Act of 1934, § 332(c)(7)(B)iii), as amended,
47 US.C.A. § 332(c)(7T)(B)(iii).

[6] Zoning and Planning 414 €703

414 Zoning and Planning
414X Judicial Review or Relief
414X(C) Scope of Review
414X(C)4 Questions of Fact
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414k703 k. Substantial Evidence. Most
Cited Cases
In determining whether zoning decision is suppor-
ted by substantial evidence, as required by the Tele-
communications Act, the district court must review
the entire record of the local governing board's
hearing as a whole in making its determination, in-
cluding all evidence unfavorable to the decision.
Communications Act of 1934, § 332(c){7)BXiii),
as amended, 47 U.S.C.A. § 332(c)(7){B)(iii).

[7) Zoning and Planning 414 £€=2606

414 Zoning and Planning
414X Judicial Review or Relief
414X(C) Scope of Review
414X(C)1 In General

414k606 k. Permissions or Certific-
ates, Decisions Relating To. Most Cited Cases
If any one ground for denial of an application by a
telecommunication service to construct wireless fa-
cility is supported by substantial evidence, the deni-
al is proper. Communications Act of 1934, §
332(c)(7)(B)iii), as amended, 47 US.CA. §

332(c)(7)(B)ii).
[8] Zoning and Planning 414 €231

414 Zoning and Planning
414V Construction, Operation and Effect
414V(A) In General
414k231 k. Construction of Regulations in

General. Most Cited Cases
A municipality’s interpretation of its own zoning
laws is entitled to great weight, upon judicial re-
view of denial by municipal board of an application
by a wireless telecommunication service to con-
struct wireless facility, and should be respected by
the district court unless it is clearly erroneous or
unauthorized. Communications Act of 1934, §
332(c)(7)(BXiti), as amended, 47 US.CA. §
332(c}7)B)iii).

[9] Zoning and Planning 414 €708

414 Zoning and Planning
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414X Judicial Review or Relief
414X(C) Scope of Review
414X(C)4 Questions of Fact

414k708 k. Permissions, and Certific-
ates. Most Cited Cases
When evaluating the evidence to determine whether
municipality's denial of permit to construct tele-
communications service facilities is supported by
substantial evidence, local and state zoning laws
govem the weight to be given the evidence. Com-
munications Act of 1934, § 332(c)(7)(B)(iii), as
amended, 47 U.S.C.A. § 332(c)(7)(B)(iii).

[10] Zoning and Planning 414 €>384.1

414 Zoning and Planning
414VTII Permits, Certificates and Approvals
414VIII{A) In General
414k384 Nature of Particular Structures
or Uses
414k384.1 k. In General. Most Cited
Cases
Substantial evidence supported city planning com-
mission's determination that city did not need the
antennas that wireless telecommunications service
proposed to mount on roof of parking garage, war-
ranting denial of telecommunications service's con-
ditional use permit (CUP) on that basis, under the
Telecommunications Act, where residents of com-
munity made statements that they had adequate
wireless services in that area. Communications Act
of 1934, § 332(c)7)B)(iii), as amended, 47
U.8.C.A. § 332(c)(7)B)(iii).

[11] Zoning and Planning 414 €=°384.1

414 Zoning and Planning
414VTI] Permits, Certificates and Approvals
414VIII(A) In General

414k384 Nature of Particular Structures

or Uses
414k384.1 k. In General. Most Cited

Cases
In determining whether a conditional use permit
(CUP) should be granted to a telecommunications
services provider, some discrimination among pro-
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viders of functionally equivalent services is al-
lowed, under the Telecommunications Act; any dis-
crimination need only be reasonable. Communica-
tions Act of 1934, § 332(c)(7}B)i), as amended,
47 US.C.A. § 332(c)THBXH).

[12} Zoning and Planning 414 €<>384.1

414 Zoning and Planning
414VIII Permits, Certificates and Approvals
414VIII(A) In General

414k384 Nature of Particular Structures

or Uses
414k384.1 k. In General. Most Cited

Cases
Under the Telecommunications Act, municipalities
retain the flexibility to treat telecommunications fa-
cilities that create different visual, aesthetic, or
safety concerns differently to the extent permitted
under generally applicable local zoning require-
ments, even if those facilities provide functionally
equivalent services. Communications Act of 1934,
§ 332(cH7)(B)(i), as amended, 47 US.CA. §
332(c)(M(B)().

[13] Zoning and Planning 414 €-5384.1

414 Zoning and Planning
414VIII Permits, Certificates and Approvals
414VIII(A) In General

414k384 Nature of Particular Structures

or Uses
414k384.1 k. In General. Most Cited

Cases
To show that city planning commission discrimin-
ated against wireless telecommunications service,
in denying its conditional use permit (CUP) to
mount antennas on roof of parking garage, in viola-
tion of the Telecommunications Act, the telecom-
munications service was required demonstrate that
the city treated a competitor of the telecommunica-
tions service differently than city treated it for a
functionatly identical request. Communications Act
of 1934, § 332(c)(7)B)i), as amended, 47
U.S.C.A. § 332(cK7)BXi).
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{14] Zoning and Planning 414 £=2384.1

414 Zoning and Planning
414VIII Permits, Certificates and Approvals
414VIIKA) In General

414k384 Nature of Particular Structures

or Uses
414k384.1 k. In General. Most Cited

Cases
Under the Telecommunications Act, a valid zoning
decision may properly form the basis of a denial of
a telecommunications service's request to provide
services in the area. Communications Act of 1934,
§ 332(c)(7HB)(i), as amended, 47 U.S.CA. §

332(c)(7)(B)().
[15} Zoning and Planning 414 €=>384.1

414 Zoning and Planning
414VIH Permits, Certificates and Approvals
414VII{A) In General

414k384 Nature of Particular Structures

or Uses
414k384.1 k. In General. Most Cited

Cases
City planning commission did not discriminate
against wireless telecommunications service, in
denying its application for conditional use permit
(CUP) to mount antennas on roof of parking gar-
age, as would violate Telecommunications Act,
where city made valid zoning decision, based upon
community's lack of need for the proposed services,
in denying telecommunications service's applica-
tion, and none of service's competitors were permit-
ted to build antennas on parking garages in the area.
Communications Act of 1934, § 332(c}7)(B)(i), as
amended, 47 U.S.C.A. § 332(c)(7)(BXi).

{16] Zoning and Planning 414 €2384.1

414 Zoning and Planning
414VIII Permits, Certificates and Approvals
414VIII(A) In General
414k384 Nature of Particular Structures
or Uses
414k384.1 k. In General. Most Cited
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Cases

Telecommunications service could not show that
city had general ban on any new providers of wire-
less telecommunications services in area, as would
violate Telecommunications Act provision, pre-
cluding municipalities from prohibiting wireless
telecommunications services, where telecommunic-
ations service was permitted to install 30 antennas
and was granted 18 conditional use permits within
the city. Communications Act of 1934, §
332(c)7HBXI), as amended, 47 US.CA. §

332(c)(THBXD).
[17] Telecommunications 372 €521045

372 Telecommunications

372IV Wireless and Mobile Communications

372k1044 Construction, Equipment and
Maintenance; Towers
372k1045 k. In General. Most Cited Cases

(Formerly 372k461.5)
To prevail on a claim under Telecommunications
Act provision prohibiting wireless service gaps, a
telecommunications services provider must demon-
strate that its facility will fill an existing significant
gap in the ability of remote users to access the na-
tional telephone network, and that the manner in
which it proposes to fill the significant gap in ser-
vice is the least intrusive on the values that the
denial sought to serve. Communications Act of
1924, § 332(c)(7¥B)(i)(II), as amended, 47
U.S.C.A. § 332(cX7YB)Y(I)(TI).

[18] Telecommunications 372 €=21046

372 Telecommunications
3721V Wireless and Mobile Communications
372k1044 Construction, Equipment and
Maintenance; Towers
372k1046 k. Local Government Regula-
tion; Proceedings. Most Cited Cases
(Formerly 372k461.5)

Zoning and Planning 414 €-384.1

414 Zoning and Planning
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414VIII Permits, Certificates and Approvals
414VHI(A) In General
414k384 Nature of Particular Structures
or Uses
414k384.1 k. In General. Most Cited
Cases
Availability of coverage from any wireless tele-
communications provider in area of purported cov-
erage gap does not preclude finding that municipal-
ity has effectively prohibited personal wireless ser-
vices in violation of Telecommunications Act; it is
enough for one provider to show a significant gap
in coverage. Communications Act of 1934, §
332(e)N(BY(iXII), as amended, 47 US.CA. §

332(c)THB(IKID).
[19] Federal Civil Procedure 170A €552504

170A Federal Civil Procedure
170AX V]I Judgment
170AXVIL(C) Summary Judgment
170AXVII(C)2 Particular Cases
170Ak2504 k. Land and Land Use,
Cases Involving in General. Most Cited Cases
Genuine issue of material fact as to whether wire-
less telecommunications service had a “significant
gap” in coverage in area in which it proposed to
mount antennas on parking garage, or if the service
merely had certain dead spots in its current cover-
age for that area, precluded summary judgment in
claim by service that city's denial of conditional use
permit (CUP) to mount the antennas violated provi-
sion of Telecommunications Act, preventing city
from effectively prohibiting wireless coverage.

*1007 Duffy Carolan,Davis Wright Tremaine LLP,
San Francisco, CA, Martin L. Fineman, Treg
Tremont,Davis Wright Tremaine LLP, San Fran-
cisco, CA, for Plaintiff.

Glenn A. Harris, William K. Sanders, City Attor-
ney's Office, San Francisco, CA, for Defendants.

ORDER

HAMILTON, District Judge.
The parties' cross-motions for summary judgment

Page 6 of 14
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came on for hearing on April 16, 2003 before this
court, the Honorable Phyllis J. Hamilton presiding,.
Plaintiff *1008 MetroPCS appeared through its
counsel, Martin Fineman, and defendants City and
County of San Francisco et al. {“the City”) ap-
peared through its counsel, William Sanders. Hav-
ing read the papers and carefully considered the rel-
evant legal authority, the court hereby rules as fol-
lows.

BACKGROUND

MetroPCS provides wireless telecommunication
services in the Bay Area. On January 15, 2002,
MetroPCS applied to the City for a conditional use
permit (*CUP™) to build a base station at the Geary
Boulevard Mall Parking Garage. Nahmanson Decl.
Exh. 1. MetroPCS claims it needs this installation
to better serve its customers in the Richmond dis-
trict. Id.

The parking garage is located at 5200 Geary
Boulevard, between 16th and 17th Avenue. Met-
roPCS proposed to mount six antennas on an exist-
ing light pole on the roof of the garage, with equip-
ment cabinets built behind an existing wall. The an-
tennas would be painted the color of the garage,
Nahmanson Decl. Exh. 1, see also G642; Met-
roPCS Opening Br. Exh. A (photo simulations of
the installation).

The San Francisco Planning Commissicn condition-
ally approved MetroPCS's application on April 18,
2002. G20-G32.™ The San Francisco Board of
Supervisors subsequently received protests filed by
approximately 80 property owners representing
58.95% of the land area within 300 feet of the gar-
age, a petition in opposition signed by hundreds of
local residents, and an appeal of the Planning Com-
mission's decision filed by a local resident, Robert
Blum. G43-58; G-59-60, G61-G149; G209,
G210-G484.

FN1. The portions of the administrative re-
cord relevant to this motion were filed by
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the City as “Certified Copy of the Admin-
istrative Record (with Exhibit B),” and
Bates labeled with a G prefix (for Geary).

On June 17, 2002, the Board of Supervisors held a
public hearing concerning MetroPCS's
application. FN2 At the hearing, a number of com-
munity members and supervisors indicated their
disapproval of the application. See, e.g., Tr. 176-77,
180-83. The Board of Supervisors then voted to
deny MetroPCS the CUP. G688. Those findings
were then adopted in a written denial on June 24,
2002. G694-G698.

FN2. The hearing transcript (“Tr.”} is
provided at Exhibit C of the City's Certi-
fied Copy of the Administrative Record.

MetroPCS claims the City violated section
332(c)(7) of the Telecommunications Act of 1996,
47 U.S.C. § 151 et seq., when it denied the CUP
and moves for summary judgment on their first
cause of action only. The City has also moved for
summary judgment on the first cause of action,
claiming it acted properly.

DISCUSSION

A. Legal Standard-Summary Judgment

Surnmary judgment is appropriate when the evid-
ence shows there is no genuine issue of material
fact and the moving party is entitled to judgment as
a matter of law. Fed.R.Civ.P, 56(c); Anderson v.
Liberty Lobby, Inc., 477 U.S. 242, 106 S.Ct. 2505,
91 L.Ed.2d 202 (1986). The court will resolve all
disputed issues of fact in favor of the non-moving
party. fd. at 255, 106 S.Ct. 2505.

B. Written Decision

A local government's decision to deny a request to
constiuct a wireless facility must be “in writing.”
47 U.S.C. § 332(c)(7)(BXiii). MetroPCS claims as
a preliminary matter that the City's denial does not
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meet this requirement.

Courts are split on interpretations of the “in writ-
ing” requirement. See, e.g., *1009New Par v. City
of Saginaw, 301 F.3d 390, 395 (6th Cir.2002)
(explaining the range of requirements adopted);
Southwestern Bell Mobile Systems v. Todd, 244
F.3d 51, 59 (Ist Cir.2001) (same). Some courts
have held that the governing local body must issue
full findings of fact and conclusions of law, see,
e.g., Omnipoint Communications, Inc. v. Planning
& Zoning Comm'n, 83 F.Supp2d 306, 309
(D.Conn.2000), while others state that merely
stamping the word “DENIED” on an application is
sufficient, AT & T Wireless PCS v. City Council of
Virginia Beach, 155 F.3d 423, 429 {4th Cir,1998).

In Todd, the First Circuit reviewed these preced-
ents, and noted that “[bJoth of these approaches
seem flawed.” 244 F.3d at 59. On the one hand, the
statutory language does not require detailed find-
ings of fact and conclusions of law, and the court
acknowledged that local govemning boards are
staffed by laypersons and not attorneys. On the oth-
er hand, the board must give sufficient information
in its written denial to permit judicial review, and
the statute requires a denial separate from the hear-
ing record. /d. at 59-60.

{11 Accordingly, Todd adopted a standard that
“requires local boards to issue a written denial sep-
arate from the written record.” 244 F.3d at 60. Fur-
thermore, “[t]hat written denial must contain a suf.
ficient explanation of the reasons for the permit
denial to allow a reviewing court to evaluate the
evidence in the record supporting those reasons.”
1d. (but specifically permitting a court to review the
record as well}, See also New Par, 301 F.3d at 395
(Sixth Circuit adopting Todd standard). The Todd
standard thus reconciles both the statutory language
and Congressional intent of the “in writing” re-
quirement, and the court adopts it here.

[2] The City here has issued a written denial separ-
ate from the written record, G692-700, which sum-
marizes the proceedings, articulates the reasons it
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rejected MetroPCS's application, and provides suf-
ficient information for judicial review in conjunc-
tion with the written record. This opinion meeis the
“In  writing” requirement of 47 US.C §
332(c)(N(BXiii), and summary judgment in favor
of the City is granted on this issue.

C. Substantial Evidence

A local government's decision to deny a request to
construct a wireless facility must also be based
upon “substantial evidence.” 47 US.C. §
332(c)(7XB)(iii). This standard under the Telecom-
munications Act is intended as “the traditional
standard used for judicial review of agency ac-
tions.” H.R. Conf. Rep. 104-458 at 208, reprinted
in 1996 US.CAAN. 124 at 223 (Conference
Commitiee for the Telecommunications Act); see
also. e.g., Preferred Sites, LLC v. Troup County,
296 F.3d 1210, 1218 (11th Cir.2002) (citing Con-
gressional intent and listing cases across several
circuits adopting traditional “substantial evidence”
standard for review of Telecommunications Act
cases arising under § 332(c)(7)(B)(iii)). MetroPCS
claims that the City's decision does not meet this
standard.

[3] Preliminarily, the parties dispute whether Met-
roPCS bears the burden of proof in demonstrating
that the City's decision is not supported by substan-
tial evidence, or whether the City bears the burden
of demonstrating that its decision is supported by
substantial evidence. The case law is split on this
issue. See, e.g., El Cajon, 83 F.Supp.2d at 1164-65
(noting split and stating that Ninth Circuit has not
yet reached the issue); Cellular Telephone Co. v
Town of Oyster Bay, 166 F.3d 490, 496-97 (2d
Cir,1999) (noting split and expressly declining to
resolve the issue since prevailing party would pre-
vail either way). Because this decision should be
evaluated *1010 like any other administrative de-
cision, the court agrees with the First Circuit in pla-
cing the burden of proof on MetroPCS. See, eg,
Second Generation Properties. L.P. v. Town of Pel-
ham, 313 F.3d 620, 627 (Ist Cir.2002) (“The sub-
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stantial evidence test is highly deferential to the
local board™), citing Todd, 244 F.3d at 58 (“The
substantial evidence standard of review is the same
as that traditionally applicable to a review of an ad-
ministrative agency's findings of fact.”).

[41[5][6][7] The City's decision will be considered
supported by substantial evidence if the record con-
tains “such relevant evidence as a reasonable mind
might accept as adequate to support a conclusion.”
Preferred Sites, 296 F.3d at 1218 (citation omitted);
Telespectrum v. Public Service Commission of Ken-
tucky, 227 F.3d 414, 423 (6th Cir.2000); Airtouch
Cellular v. City of El Cajon, 83 F.Supp.2d 1158,
1164 (S.D.Cal.2000). This requires “more than a
scintilla of evidence but less than a preponderance.”
El Cajon, 83 F.Supp.2d at 1164 (citation omitted);
see also. eg., Preferred Sites, 296 F.3d at 1218
(citation omitted). In conducting such a review, the
court must examine the entire record, including
evidence unfavorable to the City. See, e.g., El Ca-
jon, 83 F.Supp.2d at 1164 (citations cmitted). The
court may only review the material that was before
the City at the time of decision.™Jd. If any one
ground provided by the City is supported by sub-
stantial evidence, the denial is proper. See Oyster
Bay, 166 F.3d at 495,

FN3. For this reason, the Court will not
consider the declaration of Suki McCoy, or
any other exfrinsic evidence, in determin-
ing the sufficiency of the Board's decision.

[8]1[9] Finally, when evaluating this decision, “local
and state zoning laws govern the weight to be given
the evidence.” Oyster Bay, 166 F3d at 494
{because Telecommunications Act not intended to
preempt state and local zoning regulations). The
City's interpretation of its own zoning laws “is en-
titled to great weight and should be respected by
the court unless it is clearly erroneous or unauthor-
ized.” Carson Harbor Village Ltd. v. City of Car-
son, 70 Cal. App.4th 281, 290, 82 CalRptr.2d 569
{1999).

One of the grounds for the City's denial was the
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finding that “there is no necessity for the proposed
six panel antennas to be approved and installed for
residential or business purposes in the neighbor-
hood.” G696. MetroPCS argues that there is insuffi-
cient evidence to support a finding that the Rich-
mond district did not need another wireless tele-
communications service provider.

The City is permitted to consider the adequacy of
the services already present in an area, and thus the
necessity of the proposed services in question,
when determining whether to grant a CUP for addi-
tional services. San Francisco Planning Code §
303(c)(1) (City may consider whether proposed de-
velopment “is necessary or desirable for, and com-
patible with, the neighborhood or
community”).FN4 Thus, the only question is
whether the record demonstrates substantial evid-
ence in support of the City's determination.

FN4. Copies of the San Francisco Planning
Code are found at the City's Request for
Judicial Notice (“City RIN”) Exh. A.

[10] A significant number of community members
that opposed the installation indicated that they had
adequate wireless services in their district. See, e.g.,
G43, G210, G214, G235, (G236, (G255; ™ see
also Tr. 104:4-7; 128:12-17; 137:7-15; 146:18-20.
Statements of community members *1011 speaking
from their own experience is considered substantial
evidence in evaluating the record. See, e.g., El Ca-
jor, B3 F.Supp.2d at 1165 (city may rely on state-
ments when “they are based on personal experience
and not mere speculation™). Thus, there is substan-
tial evidence supporting the City's determination
that, on balance, the Richmond district did not need
the MetroPCS antenna.™ Summary judgment in
favor of the City is granted on this issue.

FNS. The remainder of the letters raising
this issue were identical to these. See
G44-G58, G493, G494, G497-G511,
G514-535  (identical to G43); G224
(identical to G214); G241, G242, G246,
G247, G251, G253, G260, G261 (identical
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to G235); G237, G243, G248, G248,
G250, G252 (identical to G236).

FN6. For this reason, the court need not
reach the question of whether there is sub-
stantial evidence supporting the Board's
determination that MetroPCS's installation
would cause visual blight, or that Met-
roPCS did not need the antennas for its
own service, The court notes, however,
that much of the evidence concerning visu-
al blight consisted solely of non-admissible
generalized aesthetic concemns. Todd, 244
F.3d at 61 (generalized complaints applic-
able to any installation and that do not note
the installer's attempts to mask the strue-
ture may be disregarded); see, e.g., G214,
G236 (describing antennas generally as
“an eyesore,” without noting that antennas
would be camouflaged). The specific con-
cerns raised appeared mistakenly to be
based on the belief that MetroPCS would
be installing a 50 foot antenna on top of
the 40 foot garage. Tr. at 112:1-5; see also
113:13-16 (“The 50-foot-tall antennas on
top of a 40-foot high building are an un.
desirable eyesore, and it is totally out of ...
character with the neighborhood.”); see
also G226, G233. Concerns that misunder-
stand the visual impact of the installation
may not be relied upon as substantial evid-
ence. Oyster Bay, 166 F.3d at 495; New
Par, 301 F.3d at 398.
On the question of MetroPCS's need for the an-
tenna, the court notes that while MetroPCS may not
have adequately explained its methodology when
explaining its service coverage analysis to the
board, neither did the Blums. MetroPCS also cred-
ibly explained why the 5200 Geary location was,
while not ideal, workable with the antennas in-
stalled on the light pole, despite its initial belief that
the location was too low to be technologically feas-
ible. Tr. 163:18-10; 169:6-9 (MetroPCS was willing
to accept 5200 Geary as a compromise between its
technological needs and those of the community).

© 2008 Thomson/West. No Claim to Orig. U.S. Govt. Works.

http://web2.westlaw.com/print/printstream.aspx ?prft=HTMLE&destination=atp&sv=Split...

3/27/2008



259 F.Supp.2d 1004
259 F.Supp.2d 1004
(Cite as: 259 F.Supp.2d 1004)

Without a further showing, the record does not ap-
pear to support the board's decision that MefroPCS
did not need the installation.

D. Discrimination

MetroPCS next argues that by claiming lack of ne-
cessity for its antenna installation, the City has es-
sentially taken the position that the existing wire-
less services providers already established in the
Richmond district are sufficient and thus will not
permit a competitor to enter that market, citing Su-
pervisor Yee's comments that “residents .. say
there is not a need ...Does that mean that every
single new company that wants to open up shop in
San Francisco ... that we should let them?” Tr.
180:10-25. MetroPCS argues that this improperly
discriminates among providers of wireless services,
in violation of 47 U.5.C. § 332(c)(7XB)(iXI).

{11][12] Title 47 U.S.C. § 332(c)(7)(B)(i) states
that “[t}he regulation of the placement, construc-
tion, and modification of personal wireless service
facilities by any State or local government or in-
strumentality thereof-(I) shall not unreasonably dis-
criminate among providers of functionally equival-
ent services,” In determining whether a CUP should
be granted to a telecommunications services pro-
vider, “some discrimination among providers of
functionally equivalent services is allowed. Any
discrimination need only be reasonable.” Sprint
Spectrum v. Willoth, 176 F.3d 630, 638 (2d
Cir.1999), quoting Virginia Beach, 155 F.3d at 427,
Cities retain “the flexibility to treat facilities that
create different visual, aesthetic, or safety concerns
differently to the extent permitted under generally
applicable zoning requirements, even if those facil-
ities provide functionally equivalent services.” H.R.
Conf. No. 104-458 at 208, reprinted in 1996
US.CA.AN. at 222 (legislative history of Tele-
communications Act).

*1012 [13] In order to prevail on this claim, Met-
roPCS must show that the City “discriminated
among providers of functionally equivalent services
and that these providers were treated unequally.”
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Omnipoint Comm., Inc. v. City of White Plains, 175
F.Supp.2d 697, 717 (S.D.N.Y.2001) (citation omit-
ted). In other words, MetroPCS must demonstrate
that the City treated a MetroPCS competitor differ-
ently than it treated MetroPCS for a functionally
identical request. Sprint Spectrum L.P. v. Board of
Zoning Appeals of the Town of Brookhaven, 244
F.Supp.2d 108, 117 (E.D.N.Y.2003}.

[14][15] The City is permitted under the Planning
Code to take the community's need for the proposed
services into account when making zoning de-
cisions, and under the Telecommunications Act, a
valid zoning decision may properly form the basis
of a denial of a telecommunication company's re-
quest to provide services. See, e.g, Willoth, 176
F.3d at 639 (“discrimination based on traditional
bases of zoning regulation ... is not unreasonable™)
(citation omitted); Virginia Beach, 155 F.3d at 427,
AT & T Wireless PCS, Inc. v. Town of Porter, 203
F.Supp.2d 985, 1000 (N.D.Ind.2002). Because the
city made a valid zoning decision when it denied
MetroPCS's claim, MeitroPCS's claim of unreason-
able discrimination fails.F’

FN7. To the extent that MetroPCS claims
that the City had discriminatory intent
against MetroPCS based on Supervisor
Yee's comments, that is not a proper basis
for a claim under section
332(c)7UBXiIKI). Sprint Spectrum L.P. v.
Town of Easton, 982 F.Supp. 47, 51 n. 2
(D.Mass. 1997) (intent alone insufficient to
prevail on 332(c)(7)(B)()I) claim). in any
event, the City comectly points out that,
when the comments are read in their en-
tirety, it is clear that Supervisor Yee was
addressing the community's need for the
proposed services as a traditional zoning
concern and not expressing any particular
animus towards MetroPCS. Tr.
180:10-181:9. See also Tr. 183:1-21
(Supervisor Peskin stating that the Board's
decision was “not a judgment on whether
we want MetroPCS or not, but in this par-

© 2008 Thomson/West. No Claim to Orig. U.S. Govt. Works.

http://web2.westlaw,com/print/printstream.aspx ?prft=HTMLE &destination=atp&sv=5Split...

3/27/2008



259 F.Supp.2d 1004
259 F.Supp.2d 1004
{Cite as: 259 F.Supp.2d 1004)

ticular instance, I do not believe that those
findings [of necessity under the zoning
laws] have been adequately met”).

Furthermore, to prevail on this claim, MetroPCS
must show that other providers have been permitted
to build similar structures on similar sites while it
has been denied. See, e.g., Brookhaven, 244
F.Supp.2d at 117; White Plains, 175 F.Supp.2d at
718; Bellsouth Mobility, Inc. v. Parish of
Plaquemines, 40 F.Supp.2d. 372, 381
(E.D.La.1999). The other telecommunications ser-
vices providers that have been permitied to build
antennas in the Richmond district are differently
situated from MetroPCS because they have sought
to place their antenna structures at different loca-
tions within the district. See Tr. 174:12-22
(Supervisor McGoldrick explaining that another an-
tenna had been approved in the Richmond district
because it was located at a Preference 1, or more
ideal, site). This does not constitute unreasonable
discrimination under the Telecommunications Act,
as a matter of law.™® Summary judgment in favor
of the City is granted on this issue.

FN8. The two cases cited by MetroPCS
finding discrimination are distinguishable.
In Western PCS II Corp. v. Extraterritorial
Zoning Authority of the City and County of
Santa Fe, 957 F.Supp. 1230, 1237-38
(D.N.M.1997) and in Easton, 982 F.Supp.
at 51, unreasonable discrimination was
found based on the defendants' improper
consideration of unsubstantiated evidence
and misapplication of the relevant zoning
laws. Here, the City based its decision on
proper zoning concemns and substantiated
evidence of the Richmond district's lack of
necessity for these particular MetroPCS
services.

E. Prohibiting Provision of Personal Wireless Ser-
vices

MetroPCS next claims that the City's decision has
the effect of prohibiting the *1013 proviston of
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wireless services, in violation of 47 US.C. §
3320cHN(BY(IXII). Section 332(c)(7}B)(I) states
that: “[t]he regulation of the placement, construc-
tion, and modification of personal wireless service
facilities by any State or local government or in-
strumentality thereof-(Il) shall not prohibit or have
the effect of prohibiting the provision of personal
wireless services.”

MetroPCS, as the party challenging the locality's
ruling, bears a “heavy” burden of proof on this is-
sue. See Town of Amherst, New Hampshire v. Om-
nipoint Communications Enterprises, Inc., 173 F.3d
9, 14 (1st Cir.1999) (carrier must show “not just
that this application has been rejected but that fur-
ther reasonable efforts are so likely to be fruitless
that it is a waste of time even to try.”); 360 Commu-
nications Co. of Charlottesville v. Board of Super-
visors of Albemarle Cry., 211 F3d 79, 88 (4th
Cir.2000).

1. General Ban

f16] MetroPCS claims that the City has imposed a
general ban on any new entrants into the San Fran-
cisco wireless communications market. The City
has demonstrated that MetroPCS has been permit-
ted to install 30 antennas within San Francisco, and
has been granted 18 CUPs as well. Ionin Decl.
4-5; Exh. A. MetroPCS in fact has already entered,
and offers service, in the Bay Area market. McCoy
Decl. Exh. C. MetroPCS thus cannot show that it
has been denied entry into the San Francisco tele-
communications market. Summary judgment in fa-
vor of the City on this issue is warranted.

2. Service Gap

[17] MetroPCS claims next that while it offers
some service in the Bay Area, the City's refusal to
permit it to install the antenna at the 5200 Geary
site creates a gap in its service that is sufficiently
wide to constitute a denial of service. To prevail on
a claim under § 332(c)}{(7}B)(i)(II} based on a ser-
vice gap, MetroPCS must show first that “its facil-
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ity will fill an existing significant gap in the ability
of remote users to access the national telephone
network,” and next, that “the manner in which it
proposes to fill the significant gap in service is the
least intrusive on the values that the denial sought
to serve.” APT Pittsburgh Ltd. Partnership v. Penn
Township Butler County of Pennsylvania, 196 F.3d
469, 480 (3rd Cir.1999); see also Cellular Tele-
phone Co. v. Zoning Board of Adjustment of the
Borough of Ho-Ho-Kus, 197 F.3d 64, 69 (3rd
Cir.1999).

a. “Significant Gap”

There is a circuit split as to what constitutes a
“significant gap” in services. The Third Circuit has
held that a “significant gap™ is a gap in coverage
that no provider has been able to fill-so if any pro-
vider has provided coverage for the area, no signi-
ficant gap exists. APT Pittsburgh, 196 F.3d at 480.
The First Circuit has held, on policy grounds, that a
“significant gap” exists if any provider cannot
provide general service in a certain area, even if
other providers can. Second Generation, 313 F.3d
at 634 (reviewing case law of other circuits, legis-
lative history, and policies behind Telecommunica-
tions Act). In other words, APT Pitisburgh holds
that a “significant gap” in services is a gap as per-
ceived by all the users of a network, and Second
Generation holds that a “significant gap” in ser-
vices is a gap as perceived by a service provider, or
an individual user subscribed to a specific service
provider, in the network.

The court finds the First Circuit position more per-
suasive. Second Generation argues that the policy
considerations behind the Telecommunications Act
were to encourage competition in the wireless tele-
communications marketplace, and that the Third
Circuit's position does not adequately do so.

*1014 To use an example from this case, it is of
little comfort to the customer who uses AT & T
Wireless ... who cannot get service along the signi-
ficant geographic gap which may exist along Route
128 that a Cingular Wireless customer does get
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some service in that gap. Of course, that AT & T
Wireless customer could switch to Cingular Wire-
less. But were the rule [the Third Circuit rule] ad-
opted, the same customer might well find that she
has a significant gap in coverage a few towns over,
where AT & T Wireless, her former provider, offers
service but Cingular Wireless does not. The result
would be a crazy patchwork quilt of intermittent
coverage. That quilt might have the effect of driv-
ing the industry towards a single carrier. When
Congress enacted legislation to promote the con-
struction of a national cellular network, such a con-
sequence was not, we think, the intended
result....The fact that some carrier provides some
service to some consumers does not in itself mean
that the town has not effectively prohibited services
to other consumers.

313 F.3d at 633-34 (citations omitted) (emphasis
added).

[18] Thus, the court finds that a “significant gap” is
a gap in any individual service provider's coverage
in a specific area. This gap, however, must be a sig-
nificant gap and not merely individual “dead spots”
within a greater service area.FN* Therefore, once a
provider has some general coverage in an area,
even if certain “dead zone” holes exist in certain
specific locations, no “significant gap™ exists. Wil-
loth, 176 F.3d at 643-44.

FNS. De minimus “dead spots,” or specif-
ic, small locations in a service area without
coverage, are permissible under the Tele-
communications Act and are not con-
sidered to be a “significant gap.,” 360
Comm., 211 F3d at 87; 47 CFR. §§
22.911(b), 22.99.

[19] Here, questions of fact exist as to whether
MetroPCS has a “significant gap” in coverage for
the Richmond district, or if MetroPCS merely has
certain dead spots in its current coverage for that
area. Compare McCoy Decl. (indicating general
coverage in the Richmond district with MetroPCS
service, and only certain dead spots); McCoy Decl.

© 2008 Thomson/West. No Claim to Orig. U.S. Govt. Works.

http://web2.westlaw.com/print/printstream.aspx ?prit=H TMLE&destination=atp&sv=Split...

3/27/2008



259 F.Supp.2d 1004
259 F.Supp.2d 1004
(Cite as: 259 F.Supp.2d 1004)

Exh. C (MetroPCS marketing materials claiming
coverage throughout the Bay Area) with Nahman-
son Decl. T 19 (describing “significant gap” in
Richmond coverage); Schwartz Decl. 9§ 7
(describing degrading of network based on
“seemingly small coverage holes and weak spots”™);
Tr. 163:1-7 (MetroPCS claiming it “can't service
this neighborhood” without 5200 Geary installa-
tion). Summary judgment on this issue for both
parties is thus denied.

b. Other Options

In addition, even if MetroPCS prevails on the
“significant gap” issue, MetroPCS must next
demonstrate that its proposed installation at 5200
Geary is the only acceptable option to provide cov-
erage for the Richmond district.

Again, there is a circuit split on this issue. The
Second and Third Circuits require that the city ac-
cept “the least intrusive proposal” that allows cov-
erage in the area. APT Pittsburgh, 196 F.3d at 480;
Willoth, 176 F3d at 643. The Fourth Circuit,
though, has rejected that approach, noting that “[a]
community could rationally reject the least intrus-
ive proposal in favor of a more intrusive proposal
that provides better service or that better promotes
commercial goals of the community.” 360 Comm.,
211 F.3d at 87.™¢ The *1015 court reconciles
these authorities by adopting a fact-based test that
requires the provider to demonstrate that its pro-
posed solution is the most acceptable option for the
community in question.

FN10. Other courts have noted that
“commentators have noted the national
trend away from the Fourth Circuit on this
issue.” USCOC of Virginia RSA#3, Inc. v
Montgomery County Board of Supervisors,
245 F.Supp.2d 817, 827 (W.D.Va.2003).

There are questions of fact concerning whether
MetroPCS's antenna installation is in fact the most
acceptable option. Community members have sug-
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gested that MetroPCS enter into licensing agree-
ments to use the antennas of other providers who
already have antennas installed in the Richmond
district, Tr. 103:4-9, or install an antenna in an area
specifically zoned for antenna installations, Tr.
95:12-16. MetroPCS has claimed these options are
unacceptable, but does not explain why, or if it has
attempted to do so and failed. Tr. 169:14-17. Met-
roPCS also does not address whether an alternate
site in the Richmond could close its alleged service
gap. Questions of fact thus exist on the issue of al-
ternate options for MetroPCS, and summary judg-
ment on this issue at this time for either party is not
warranted.

F. Environmental Issues

Finally, MetroPCS claims that the City based its
denial on the purported adverse environmental ef-
fects of radio frequency omissions, in violation of
47 UsS.C. § 332(c)(7)(B)(v). Section
332(c)(7)(B)(iv} states: “No State or local govemn-
ment or instrumentality thereof may regulate the
placement, construction, and modification of per-
sonal wireless service facilities on the basis of the
environmenta) effects of radio frequency emissions
to the extent that such facilities comply with the
Commission's regulations concemning such emis-
sions.” See also Telespectrum, 227 F.3d at 424,
Iowa Wireless Services, L.P. v. City of Moline, 29
F.Supp.2d 915, 924 (C.D.IIL.1998) (emissions may
not be the sole reason for the denial of a permif).

While many people did express concerns about ra-
dio frequencies at the hearing, see, eg, Tr.
109:14-110:3; 128:18-21; 130:13-20; 133:21-23,
141:9-12;  155:18-19; see also G46-G58;
G210-G277; G493-G535; G690-G691 (almost all
letters submitted in opposition mentioning concerns
over radio frequency emissions), the party opposing
the CUP, Blum, specifically stated that his opposi-
tion was not based on radic emission concerns.
“First, I want to make it clear that we are not ar-
guing adverse health effects here [from radio emis-
sions]. I can't, you know, stop people from talking
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about their concerns. They have First Amendment
rights. But that is not our argument. Our argument
is the lack of necessity.” Tr. 171:18-23. Similarly,
the City makes no mention of environmental con-
cerns motivating its decision in its written denial.
G696-698. There is no evidence that environmental
concerns formed any rele, much less the only role,
in the denial of MetroPCS's application. Summary
judgment in the City's favor is warranted on this is-
sue.

G. Conclusion

Both parties' motions for summary judgment on the
first cause of action are DENIED, but solely on the
issue of whether the City's adverse decision against
MetroPCS violates 47 U.S.C. § 332(c)7}B)(i)(II)
on the question of whether a service gap exists in
the San Francisco Richmond district. Summary
judgment on the remainder of the issues raised in
these motions, namely, MetroPCS's two §
332{c)7)(B)(iii) claims (written decision and sub-
stantial evidence), MetroPCS's § 332(c)(7)(BN){D)
claim (discrimination) and § 332(c)(7)(B)(iv) claim
(environmental effects), is GRANTED as to the
City and DENIED as to MetroPCS.

*1016 This order fully adjudicates the matters lis-
ted at nos. 31, 35, and 43 on the clerk's docket for
this case.

IT IS SO ORDERED.

N.D.Cal., 2003,

MetroPCS, Inc. v. City of San Francisco

259 F.Supp.2d 1004

END OF DOCUMENT
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C

Cellco Partnership v. Town of Grafton, Massachu-
setts

D.Mass.,2004.

United States District Court,D. Massachusetts.
CELLCO PARTNERSHIP d/b/a Verizon Wireless,
Plaintiff,

V.

THE TOWN OF GRAFTON, MASSACHUSETTS,
the Grafton Planning Board, and Robert Hassinger,
Robert Mitchell, Keith Regan, Martin Temple, and
Stephen Dunne, as they are the Members of the
Planning Board of the Town of Grafton, Massachu-
setts, Defendants.

No. CIV.A.02-11600-RCL.

Sept. 29, 2004.

Background: Telecornmunications company sued
town and individual town officials, alleging that
town board’s denial of special permit to erect wire-
less telecommunications facility violated Telecom-
munications Act, and asserting several federal and
state constitutional claims. Defendants moved for
summary judgment.

Holdings: The District Court, Lindsay, J., held that:
(1) town board's denial of special permit for place-
ment of proposed tower within low-density residen-
tial district was supported by substantial evidence,
especially objections under governing ordinance's
“minimum visual impact” requirement, and

(2) board did not effectively prohibit provision of
wireless services in violation of Act, given applic-
ant's failure to investigate several feasible alternat-
ives.

Motion granted.
West Headnotes

[1] Telecommunications 372 €521055

Page 2 of 17
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372 Telecommunications

3721V Wireless and Mobile Communications

372k1055 k. Judicial Review or Intervention.

Most Cited Cases

(Formerly 372k461.5)
Review of claim made under Telecommunications
Act's requirement that denial of request to construct
wireless telecommunications facility be in writing
and be supported by substantial evidence is conduc-
ted with deference to local authority. Communica-
tions Act of 1934, § 332(c)(7)(B)(iii), 47 US.CAA.
§ 332(cX7)(BXiii).

12] Telecommunications 372 €~1055

372 Telecommunications

372IV Wireless and Mobile Communications

372k1055 k. Judicial Review or Intervention.

Most Cited Cases

(Formerly 372k461.5)
Review of claim made under Telecommunications
Act's requirement that local regulation may not
“prohibit or have the effect of prohibiting the provi-
sion of personal wireless services” is conducted de
novo. Communications Act of 1934, §
332(c)(THBYEXID, 47 U.S.C.A. §332(c)THB)i)II).

[3] Telecommunications 372 €=>1046

372 Telecommunications
3721V Wireless and Mobile Communications
372k1044 Construction, Equipment and
Maintenance; Towers
372k1046 k. Local Government Regula-
tion; Proceedings. Most Cited Cases
(Formerly 372k461.5)
Town board's denial of special permit for placement
of wireless services facility within low-density res-
idential district was supported by substantial evid-
ence, as required by Telecommunications Act; gov-
eming ordinance required “minimum visual im-
pact” and board received numerous particularized
expressions of opposition to proposed 120-foot
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tower's aesthetic impact on town's historic district
less than one-quarter mile away, proposed facility
as “new tower in [residential] district” was seventh
out of eight site-type preferences listed in ordin-
ance, and applicant failed to consider alterative
sites as board requested. Communications Act of
1934, § 332(c)(7T)(B)(iii), 47 USCA. §
332(c)(TH(B)(iti).

[4] Telecommunications 372 €~=1046

372 Telecommunications
3721V Wireless and Mobile Communications
372k1044 Construction, Equipment and
Maintenance; Towers
372k1046 k. Local Government Regula-
tion; Proceedings. Most Cited Cases
(Formerly 372k461.5)
Telecommunications Act section proscribing effect-
ive prohibition of personal wireless services can be
violated regardless of existence of substantial evid-
ence supporting denial of individual permit under
terms of governing ordinance. Communications Act
of 1934, § 332(c)(N)B)i)ID), 47 US.CA.
§332(c)(TXB)(H)(I).

[5] Telecommunications 372 €->1046

372 Telecommunications
3721V Wireless and Mobile Communications
372k1044 Construction, Equipment and
Maintenance; Towers
372k1046 k. Local Government Regula-
tion; Proceedings. Most Cited Cases
(Formerly 372k461.5)
In order to establish claim of effective prohibition
of personal wireless services under Telecommunic-
ations Act, plaintiff must prove that: (1) zoning de-
cisions and ordinances prevent closing of signific-
ant gaps in availability of wireless services, and (2)
from language or circumstances, not only has ap-
plication for proposed wireless services facility
been rejected but further reasonable efforts are so
likely to be fruitless that it is waste of time to try.
Communications Act of 1934, § 332(c)(7)B)(i)(1D),
47 U.S.C.A. §332(c)(7)(BXi)II).
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[6] Telecommunications 372 €>1046

372 Telecommunications
3721V Wireless and Mobile Communications

372ki1044 Construction, Equipment and

Maintenance; Towers
372k1046 k. Local Government Regula-
tion; Proceedings. Most Cited Cases
(Formerly 372k461.5)

Town board did not effectively prohibit provision
of wireless services in violation of Telecommunica-
tions Act by denying application for special permit
for erection of new 120-foot tower, contrary to ap-
plicant's contention that its proposal was only feas-
ible plan to close existing coverage gap; applicant
failed to investigate whether combination of single
tower located elsewhere together with increased
signal strength at other of applicant's facilities
might close gap, failed to investigate whether exist-
ing tower on less objectionable site might have suf-
ficient structural strength to support wireless equip-
ment, and failed to consider possibility of reconfig-
uring its network or using cell sites from outside
town to provide service within town. Communica-
tions Act of 1934, § 332(c}7)(BYD)(ID, 47
U.S.C.A. §332(c)(M(BXi)XII).

{7] Telecommunications 372 €=>1046

372 Telecommunications
372IV Wireless and Mobile Communications
372k1044 Construction, Egquipment and
Maintenance; Towers
372k1046 k. Local Government Regula-
tion; Proceedings. Most Cited Cases
(Formerly 372k461.5)
Individual denial of application to place wireless
services facility may have effect of prohibiting per-
sonal wireless services, in violation of Telecommu-
nications Act, when: (1) local authority sets or ad-
ministers criteria which are impossible for any ap-
plicant to meet, or (2) existing application is the
only technically feasible, as opposed to most desir-
able, plan. Communications Act of 1934, §
332{c)(7XB)(i)(II), 47 U.S.C.A. §332(c)7HB)D(D).
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*72 Joseph C. Cove, Uxbridge, for The Grafton
Planning Board, The Town of Grafton, Massachu-
setts, Keith Regan, Martin Temple, Robert Hessing-
er, Robert Mitchell, Stephen Dunne, Defendants.
Deborah I. Ecker, Brody, Hardoon, Perkins & Ke-
ston, Boston, MA, for The Grafton Planning Board,
The Town of Grafton, Massachusetts, Keith Regan,
Martin Temple, Robert Hessinger, Robert Mitchell,
Stephen Dunne, Defendants.

Sarah Louise McGinnis, Robinson & Cole LLP,
Boston, MA, for Cellco Partnership, Plaintiff.

David Bliss Wilson, Robinson & Cole, LLP, Bo-
ston, MA, for Cellce Partnership, Plaintiff.

MEMORANDUM AND ORDER ON CROSS-
MOTIONS FOR SUMMARY JUDGMENT

LINDSAY, District Judge.

Before the cowrt are cross-motions for summary
judgment filed by Cellco Partnership d/b/a Verizon
Wireless (“Cellco”) and the Town of Grafton (“the
Town”).

Celico alleges in its complaint that the Grafton
Planning Board (the “Board™) wrongfully denied its
application for a special permit to place a wireless
telecommunications*73 facility at 27 Upton Street,
in Grafton, Massachusetts (the “Upton Street Prop-
erty”). The defendants are the Town; the Board;
and Robert Hassinger, Robert Mitchell, Keith
Regan, Martin Temple and Stephen Dunne, as they
are members of the Board. In counts I and II,
Cellco claims that the Board's denial of the special
permit amounted to an effective prohibition of per-
sonal wireless services, in violation of the Telecom-
munications Act of 1996 (“TCA™), 47 US.CA. §
332(c)(7)}B)(i)(II), and was not supported by sub-
stantial evidence also in violation of the TCA at 47
U.S.C.A. § 332{c)(7XB)(iii).

Cellco also claims, in count IfI, that the Board's
denial of the specific permit constituted a depriva-
tion of rights secured by federal law, and that a
cause of action for money damages exists under 42
U.S.C. § 1983. In count IV, Celico claims that the
Board's refusal to waive or modify certain zoning
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requirements lacked a rational relationship to a le-
gitimate government interest and thus violated
Cellco's substantive due process rights secured by
the Fifth and Fourteenth Amendments to the U.S.
Constitution, and Part I, Article X of the Massachu-
setts Declaration Rights. Finally, in count V, Cellco
claims that the Board's denial of the special permit
was arbitrary and capricious, not based upon the
evidence, and in excess of the Board's authority un-
der both Mass. Gen. L. ¢. 40A and the Grafion Zon-
ing By-Law (the “ZBL").

Both sides have moved for summary judgment on
all counts. For the reasons stated below, I GRANT
the Town's motion for summary judgment on all
counts and DENY Cellco's corresponding motion.

L FACTS

A. Background

Unless otherwise noted, the following facts are un-
disputed.

Cellco, a personal wireless service provider, is li-
censed by the Federal Communications Commis-
ston to provide cellular telephone services to a geo-
graphic area that includes the Town of Grafion,
Massachusetts. Cellular telephones work by frans-
mitting a low power signal between a mobile tele-
phone and a wireless telecommunications facility,
or “cell site.” A cell site consists of antennae moun-
ted on a tall siructure such as a tower or building.
As a caller moves out of the coverage range of one
cell, the signal is “handed off” from the cell site in
one cell to the cell site of an adjacent cell. For there
to be continuous service, it is critical that the facil-
ities within each cell be located in accordance with
radio frequency (“RF") principles, taking into ac-
count overall network design. RF design must ac-
commodate such features as the height of the pro-
posed antennae, topographical concerns, the geo-
graphic distance and direction of the proposed fa-
cility to other facilities in the network, and custom-
er demands for service.
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There is currently a “coverage gap” in certain areas
of Grafton, including the center of the Town
(“Grafton Center”). The existence of a coverage
gap means that there is currently not enough signal
strength to allow Cellco customers reliably to initi-
ate or hold calls when located within or traveling
through these areas of Grafton. Using the RF prin-
ciples described above, Cellco's RF engineers de-
termined that a facility located within Grafton Cen-
ter would remedy the coverage gap.

The Board of Selectmen of the Town (the
“Selectmen™) issued a “request for proposal”
(“RFP”) for the construction of a telecommunica-
tions facility on a portion of the Upton Street Prop-
erty. After submitting a bid on the RFP, Cellco was
awarded a contract, and, on August 27, 2001,
entered into a lease with the Town, acting through
the Selectmen, for the construction of a wireless
telecommunications facility*74 on the Upon Street
property. Paragraph ten of the lease states:

It is understood and agreed that LESSEE'S ability
to use the Premises as contemplated by this Agree-
ment is contingent upon obtaining all of the certi-
ficates, permits and other approvals required by any
federal, state and local authorities. Notwithstanding
the above, LESSEE must apply for and receive a
Special Permit from the Planning Board, and noth-
ing in this lease shall be construed as warranty that
LESSEE shal [stet] receive any required Special
permit from the Planning Board, or required permit
from the Building Inspector.

The Upton Street Property is located in a Low
Density Residential (R40) zoning district, and is ap-
proximately one-quarter mile from the Grafton
Common Historic District. It is owned by the Town
and is currently used by the Grafton Department of
Public Works (“DPW™) as a highway maintenance
facility, where salt, sand, and public works equip-
ment are stored. A Cumberland Farms convenience
store is across the highway, and a wooded area is at
the rear of the property.

Under the ZBL, a telephone service provider must
apply for a special permit to construct and operate a
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cell site within an R40 zoning district. In November
of 2001, Cellco filed an application with the Board
for a special permit to erect a 150-foot monopole
and accompanying externally mounted antennae,
two dish antennae and certain ground-based equip-
ment, within a fence enclosure, on the Upton Street
Property. Cellco later modified the proposal, chan-
ging the 150-foot monopole with external antennae
to a 120-foot pole, with internal antennae, designed
to resemble a flagpole (“flagpole design”). Cellco
also offered to paint the pole a color of the Board's
choice.

A public hearing was opened by the Board on Janu-
ary 14, 2002, and further hearings were held on
February 11, March 11, April 8, and April 29 of
that year. At the hearings, Cellco presented evid-
ence demonstrating a gap in its service coverage
and represented that the proposed tower would de-
crease the number of towers needed in Grafton be-
cause another wireless service would be able to co-
locate (i.e., share the tower).™ At the first hear-
ing, Board member Robert Hassinger suggested
that the parties conduct further investigation regard-
ing possible alternative sites. At the February 11th
hearing, Cellco submitted the results of a balloon
test,'? in which the company hung blue, vellow,
and red balloons at 150, 120, and 100 feet, respect-
ively, to allow the public to view the proposed
height of the tower. Hassinger again noted that he
was not satisfied that Cellco had exhausted all pos-
sible options and suggested altemmative sites that
Cellco could consider.

FN1. The parties appear to dispute the
number of additional facilities that could
be accommodated by the flagpole. Cellco
suggests it might be able to accommodate
two additional facilities; the Town sug-
gests it is only one. It is undisputed that the
modification in the design from a mono-
pole to a flagpole reduced the extent to
which other providers could co-locate.

FN2. The balloon test is required by the
ZBL. Town of Grafton, Massachusetts
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Zoning By-Law 5.8.4(e).

At Cellco's expense, the Town retained David Max-
son of Broadcast Signal Lab, a wireless engineering
and consulting expert, to provide technical assist-
ance to the Town in reviewing Cellco's application.
Maxson drafted a report (“Maxson report”) sum-
marizing his conclusions as to the evaluation of al-
ternative sites.FN* Maxson*75 testified at the hear-
ing on April 29, 2002.

FN3. I will refer to the Maxson report in
the discussion below where necessary, but
feel no need to belabor the present state-
ment of facts by reciting his conclusions
now. I note that the Maxson Report is
dated June 4, 2002, after the close of pub-
lic hearings before the Planning Board on
April 29, 2002. The report is not listed as a
numbered exhibit in the administrative re-
cord, and I will not consider it part of the
record when I discuss Cellco's substantial
evidence claim.

After hearing Maxson's testimony, the Board re-
quested that the hearing be continued until after the
annual meeting of the Town Water District Com-
mission on April 30, 2002, in order to give that
body an opportunity to vote on whether to permit
wireless telecommunications facilities to be placed
on facilities or property within its jurisdiction
(specifically, on the water standpipe on Pigeon
Hill). Celleo's representatives requested that the
hearing be closed and stated that Cellco was not in-
terested in other locations.

Prior to the Board's decision denying the special
permit, but after the close of the public hearings on
April 29, 2002, Cellco submitted a letter from the
Massachusetts Historic Commission in which that
agency concluded that the proposed flagpole design
would have no adverse effect on the historical fea-
tures of Grafton Center and Grafton Common.
Cellco also applied for three waivers (and a fourth
that later became moot) in conjunction with its ap-
plication. All of the applications were denied by the
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Board.

Throughout the hearing process, a number of abut-
ters to the proposed site and other Grafton residents
expressed opposition to the construction of the fa-
cility on the Upton Street Property, based on their
concerns about the visibility of the monopole from
the historic town green™* Additionally, the
Grafton Historic District Commission (“GHDC™)
submitted several letters expressing opposition and
citing the negative visual impact that the cell tower
would have on Grafton Common.

FN4. Cellco points out that these residents
may not have known at this time that the
proposal had been changed to a flagpole.

On July 23, 2002, the Board issued an unanimous
decision denying Cellco's application for a special
permit.

Since 1994, the Board has granted ten applications
for special permits for cell sites {eight since the ad-
option of the By-Law). There are, however, no cell
sites in Grafton Center. There has been only one
other application for a cell site m Grafton Center,
and that application was withdrawn.

B. The Zoning By-Law

The relevant portions of the ZBL are as follows:

5.8.3 Site Selection Preferences

These regulations are written to indicate that the
Town of Grafton preferences for facility locations
are as follows, in descending order of preference:

I. On existing structures such as buildings, commu-
nications towers, smokestacks, utility structures, etc.
2. In locations where existing topography, vegeta-
tion, buildings or other structures provide the
greatest amount of screening

3. On new towers in the CB, OLI and [ zoning dis-
tricts
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4. On govermment or educational institution struc-
tures in the CB, OLI and I zoning districts

5. On government or educational institution struc-
tures in the A or R40 zoning districts

6. On government or educational institution struc-
tures in the R20, RMF or NB zoning districts

*76 7. On new towers in the A and R40 zoning dis-
tricts

8. On new towers in the R20, RMF and NB zoning
districts

5.8.4 Additional Submittal Requirements

b} Site Justification or Appropriateness Statement,
including a description of the narrowing process
that eliminated other potential sites.

d) Support materials that show: the location of
structures of similar or greater elevation within
one-half-mile ... radius of the proposed site/parcel;
that the owners of those locations have been con-
tacted and asked for permission to install the facil-
ity on those structures, and denied, or that such oth-
er locations do not satisfy requirements to provide
the service needed. This would include, but not be
limited to, smoke stacks, water towers, tall build-
ings, antenna or towers of other wireless commu-
nications companies, other wireless communica-
tions facilities (fire, police, etc.) And all other tall
structures. Failure to present evidence of a good
faith effort on the part of the applicant to utilize ex-
isting facilities shall be grounds for denial of the
application.

5.8.5 Conditions for Granting

[T]he planning Board shall make findings on which
to base its determination on the specific issues of:

b) if the proposed facility is to be located in a resid-
ential zoning district ..., whether the applicant has
provided substantial evidence that the facility can-
not, by technical necessity, feasibly be located in a
non-residential zone.

c) whether the proposal would sufficiently screen
the facility from view, both through landscaping,
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placement and design, in order to minimize the
visual appearance of the entire facility from areas
within a [1,320'] radius of the proposed facility loc-
ation.,

d) whether the proposed facility will be housed
within or upon a special structure, which will be ar-
chitecturally compatible with the surrounding resid-
ential area (including, for example, bell tower or
church steeple), or whether, by virtue of its design,
no such special structure is required in order to
minimize the visual impact within a one-
quarter-mile (1,320) radius. This provision applies
to facilities in a residential (A, R40, R20, or RMF)
zoning district ...

5.8.6 General Requirements

5.8.6.1 Any principal part of the facility ... shall be
setback from the nearest property line by a distance
of twice the height of the facility ... or a distance of
three hundred feet (300'), whichever is greater.
5.8.6.4 A tower shall be of monopole or similarly
unimposing design.... The applicant shall success-
fully demonstrate to the satisfaction of the Board
that the proposed facility will have minimal visual
impact.

5.8.6.9 All utilities proposed to serve the facility
shall be installed underground.

5.8.6.13 Landscaping shall be provided around the
base of the facility.... The landscaping shall consist
of a planting strip at least 25 feet wide .... Applic-
ants may substitute alternative landscape plans that
meet the purposes of this subsection to limit the
visual impact of the lower portion of the tower and
adjoining accessory facilities for the Board's con-
sideration.

C. Denial of Cellco's Application

In the relevant portions of its written decision, the
Board found:

F9.) That the proposed facility is for the construc-
tion of a new tower within a R-40 zoning district,
and that a proposal of this type is one of the least
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preferred *77 with regard to the list of preferred fa-
cility locations in Section 5.8.3 of the ZBL. The
Board further finds that a number of alternative
sites were identified during the public hearing, of
which several appear preferable with regard to Sec-
tion 5.8.3 of the ZBL.

F13.) That with regard to Section 5.8.4b, the Ap-
plicant submitted the letter identified as EXHIBIT 8
of this Decision in response to the requirements for
a Site Justification or Appropriateness Statement,
as described in said section. No justification of the
proposed site was included in this narrative. The
Board further finds that although additicnal sites
were mentioned, the description of the narrowing
process is inadequate.

F15.) That with regard to Section 5.8.4.d., regard-
ing suitable existing structures, the Applicant sub-
mitted material (EXHIBITS 6 and 8 of this De-
cision) to address this requirement. The Board fur-
ther finds that this material does not satisfy this re-
quirement. The Board further finds that it provided
the Applicant with the opportunity to address these
submiftal deficiencies during the public hearing
process. The Board finds that the Applicant respon-
ded to the Board by submitting the letter identified
as EXHIBIT 44 of this Decision, which indicated at
that time the Grafton Water District Board of Water
Commissioners had voted not to allow wireless fa-
cilities on the Pigeon Hill Tank or on property of
the Water District. The Board further finds,
however, that said EXHIBIT indicated that a vote
was scheduled to occur on April 30, 2002, which
would consider whether to aliow wireless facilities
on Water District tanks. The Board finds that based
on this EXHIBIT, and during the hearing on April
29, 2002, the Board asked the Applicant to consider
continuing the public hearing until the next Plan-
ning Board meeting in order to learn the outcome of
the vote regarding wireless faciliies on the Water
Cominission's tanks, and the possible inclusion of
this site as a viable alternative. The Board finds that
the Applicant informed the Board at the hearing on
April 29, 2002, that they were not interested in fur-
ther evaluating any alternative sites, referenced in
Find # F9 of this Decision, and that the Applicant
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requested the public hearing be closed. The Board
finds that based on the original submittal and the
events described above, the Applicant failed to
provide a good faith effort to utilize existing facilit-
ies. The Board further finds that as noted in Section
5.84d. of the ZBL, such failure constitutes
grounds for denial of the Application.

F24.) The Board further finds with regard to Sec-
tion 5.8.6.4, that the structure is visible from the
historic district encompassing the Town Cormmon.
It is approximately one guarter mile from the locus
of the Town Common and is visible above the sky-
line from several points of view within the Historic
District. Both the 120-foot and 100-foot flagpole
designs are visible from the visually sensitive His-
toric District, and this visibility includes projection
above the rooflines of historic buildings. This visu-
al impact is different from that caused by other de-
velopment in the area outside the District, and is
not minimal, and is unacceptable. The Board fur-
ther finds with regard to Section 5.8.6.4, that the
Applicant did not satisfy the requirement to suc-
cessfully demonstrate to the satisfaction of the
Board that the proposed facility will have a minim-
al visual impact, as required by said Section.

In addition, the Board found that the proposed fa-
cility did not meet the minimum setback require-
ment (F44), was not “generally compatible” with
adjacent properties*78 (F45), and did not protect
historic, cultural and scenic landscapes (F48). The
Board also found that Cellco did not “provide sub-
stantial evidence that the facility cannot, by tech-
nical necessity, feasibly be located in a non-
residential zone” (F50); that the “proposal [did]} not
sufficiently screen the facility from view” (F51);
and that the “structure will not be architecturally
compatible with the surrounding residential area”
(F52).

The Board denied each of the four waivers reques-
ted by Cellco, and gave its reasons as follows:

1) Respecting the setback requirement: “[Tlhe set-
back requirement of [Section 5.8.6.1] serves an im-
portant rele to minimize impacts to visually sensit-
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ive areas, in addition to the buffering and screening
requirements of the By-law.”

2} Respecting the requirement that accompanying
facilities be located underground: “Applicant did
not state or explain why the utilities could not be
located in accordance with the By-law in a different
area on the site, further away from the wetlands.”

3) The request for 2 waiver for external antennae
became moot with the revision of the design to re-
semble a flagpole.

4) Respecting the landscaping requirement: “{T]he
Applicant did not satisfy [Section 5.8.6.13] as to
substituting alternative landscape plans that meet
the purposes of said Section to limit the visual im-
pact of the lower portion of the tower and adjoining
accessory facilities.”

II. DISCUSSION

Cellco claims that the Board's denial of its applica-
tion for a special permit to locate a telecommunica-
tions facility on the Upton Street Property was un-
supported by substantial evidence and constituted
an effective prohibition of personal wireless ser-
vices in Grafton Center. In response, the Town ar-
gues that Cellco's application was denied because
Cellco's proposal was inconsistent with the purpose
and intent of the ZBL. Moreover, the Town con-
tends that Cellco has not sustained its burden of es-
tablishing that the Upton Street Property is the only
site from which wireless services may be provided
to Grafton Center (i.e., that there are no available,
feasible alternatives), and that further reasonable
efforts to obtain a permit are so likely to be fruitless
that it is futile even to try.

A. Counts I and ITI: The Telecommunications Act

[1]{2] The TCA strikes a compromise between the
federal interest in establishing a national network of
wireless services and the local interest in retaining
authority to make zoning decisions. See Town of
Amherst v. Omnipoint Communications Enters.,
Inc, 173 F3d 9, 13 (1st Cir.1999). The Act pre-
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serves local authority to make decisions regarding
the siting of telecommunications facilities, but im-
poses several limitations. See Second Generation
Properties v. Town of Pelham, 313 F.3d 620, 627
(1st Cir.2002). Two such limitations are (1) that a
decision to deny a request to construct a wireless
telecommunications facility be in writing and be
supperted by substantial evidence, 47 US.CA. §
332(c)(7)(B)(iii); and (2) that local regulation may
not “prohibit or have the effect of prohibiting the
provision of personal wireless services.” 47
U.S.CA. § 332(c)(7)(B)XiXID. The standard of re-
view under the TCA depends upon the nature of the
claim. In reviewing a claim made under the sub-
stantial evidence limitation, a court must be defer-
ential to the local authority; claims under the anti-
prohibition limitation are reviewed de rovo. See
Southwestern Bell Mobile Sys., Inc. v. Todd, 244
F.3d 51, 58 (1st Cir.2001).

1. Substantial Evidence

Under the TCA, the denial of a request for a permit
to locate a telecommunications *79 facility must be
supported by substantial evidence contained in a
written record. See Nat'! Tower, LLC v. Plainville
Zoning Bd. of Appeals, 297 F.3d 14, 20 (Ist
Cir.2002). As in judicial review of any administrat-
ive action, the court is limited to the information
contained in the administrative record, and
“[s]ubstantial evidence is ‘such relevant evidence
as a reasonable mind might accept as adequate to
support a conclusion.’ ™ See id. at 22 (quoting Uni-
versal Camera Corp. v. NLRB, 340 US. 474, 4717,
71 S.Ct. 456, 95 L.Ed. 456 (1951)). Essentially,
“[t]he TCA's substantial evidence test is a proced-
ural safeguard which is centrally directed at wheth-
er the local zoning authority's decision is consistent
with the applicable local zoning requirements.”
Omnipoint Communications MB Operations, LLC
v. Town of Lincoln, 107 F.Supp.2d 108, 115
{D.Mass.2000).

Simply put, local governments are required to state
clearly and in writing the reasons for a denial of
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permission to locate a telecommunications facility,
and those reasons must be supported by substantial
evidence in the record. See Southwestern Bell, 244
F.3d at 60. In this case, the defendants have satis-
fied the first requirement. In its written decision,
the Board, following the requirements of the ZBL,
listed at least three independent reasons for denying
Cellco's special permit application:

(1) The 120-foot flagpole design proposed by
Cellco would be visible above the skyline from sev-
eral places within the Historic District. The visual
impact of the tower would be non-minimal and in-
compatible with the architecture of the surrounding
area;

(2) Construction of 2 new tower within a R40 zon-
ing district was one of the proposals least preferred
by the ZBL, and Cellco did not adequately consider
alternative sites; nor did it demonstrate that the fa-
cility, by technical necessity, could not be located
in a non-residential zone; and

{3) Cellco's proposal met neither the setback and
landscaping requirements, nor the requirement that
accompanying facilities be located underground.

See Decision of Grafton Planning Bd., Ex. 8, Aff.
of Sarah L. McGinnis, Docket No. 30.

The question now raised is whether the reasons
proffered by the Board are supported by substantial
evidence in the record. In order to make thai de-
termination, I must review the entire record, taking
into account evidence that is both supportive of and
contradictory to the Board's conclusions. See Pen-
obscot Air Servs., Ltd v. FA4, 164 F.3d 713, 718
(Ist Cir.1999), guoted in Nat! Tower, 297 F.3d at
22 (“The reviewing court must take into account
contradictory evidence in the record. But the pos-
sibility of drawing two inconsistent conclusions
from the evidence does not prevent an administrat-
ive agency's finding from being supported by sub-
stantial evidence.™) (internal quotation omitted).
Because I think there is substantial evidence to sup-
port the Board's conclusion that the tower would
have a negative visual impact on Grafton's historic
comrmon, I will discuss in depth only the first reas-

on given by the Board.

[3] The Board's primary reason for denying Cellco's
special permit application was its assessment of the
aesthetic impact of locating the facility on the Up-
ton Street Property, within a quarter mile of the
Grafton Historic District. Relying on opposition
from residents and from the Grafton Historic Dis-
trict Commission, as well as its own independent
assessment of the photographs from the balloon
test, the Board concluded that the proposed
120-foot flagpole design would have a negative
visual' impact on the historic Town Common. The
Board received evidence of opposition*80 to the
location of a facility on the Upton Street Property,
in the form of letters from three residents, oral
protest at the April 29th hearing, and a petition
signed by 273 Grafton residents. The Board also re-
ceived a letter from the Grafion Historic District
Commission, expressing that entity's unanimous
opposition to the tower because it would
“significantly alter the hilltop character of the cen-
ter of Grafton.” See Exhibit 38 of the administrative
record.

The evidence in the record reflects more than
“generalized concerns” about the aesthetic appeal
of wireless telecomrnunications facilities. See
Southwestern Bell, 244 F.3d at 60. Instead, the
tower’s opponents were concerned about whether
the tower was appropriate for the “particular loca-
tion” contemplated by Cellco's proposal. See id at
61. For example, the authors of one letter noted:

We think the erection of the proposed phone tower
will importantly affect the beauty and historical
ambience of the Common. For example, when
standing at the south-west quarter of the Common,
near its perimeter, the vista framed by the Library
to the right, and Grafton Inn to the left was domin-
ated by the test balloons. The sight of a tower
would [be] clearly inconsistent with the Common.
Another example was the view of the balloons over
the McGill building, distracting from the character
of that classic Greek Revival structure.

See Exhibit 28 of the administrative record.
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To its credit, Cellco did modify the original propos-
al for a 150-foot monopole to accommodate the
Board's desire for a less conspicuous facility and
proposed a “stealth” flagpole design instead.
However, unless there are indications that visual
impact is a pretext for illegitimate biases against fa-
cilities, it is exclusively within the purview of the
Town to make aesthetic judgments. See Ambherst,
173 F.3d at 15; see also Southwestern Bell, 244
F.3d at 60-61 (“[T)he Board was entitled to make
an aesthetic judgment about whether that impact
was minimal, without justifying that judgment by
reference to an economic or other quantifiable im-
pact.”). The Board reasonably concluded that the
flagpole design was not architecturally compatible
with the surrounding area and was not sufficiently
screened from view. See Southwestern Bell 244
F.3d at 62 (finding there was adequate evidentiary
support for denial when the “tower was of a differ-
ent magnitude than anything else in the vicinity”
and was “out of keeping with the residential uses in
close proximity to it”).

Still, Cellco argues that, in reaching its decision on
visual impact, the Board did not take into account
any of the evidence in the record that supported
Cellco’s position. Specifically, Cellco claims that
the Board ignored both the letter from the Mas-
sachusetts Historic Commission, in which the Com-
mission concluded that the facility would have no
adverse effect on Grafton's historical areas, particu-
larly in view of the apparently unsightly Cumber-
land Farms sign across the street from the Upton
Street Property. But, as Cellco conceded at the
hearing on the present motions, the fact that these
matters were not mentioned in the Board's written
decision does not mean that the Board failed to con-
sider them. The Board is not required to keep an ex-
haustive account of its decisionmaking process. See
Southwestern Bell, 244 F.3d at 59-60 (noting that
“it is not realistic to expect highly detailed findings
of fact and conclusions of law,” and holding that
the written denial need only contain a sufficient ex-
planation to allow meaningful review).
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I have considered the record as a whole and find
that substantial evidence exists to *81 support the
Board's finding that the tower would have a negat-
ive visual impact on the historic green. As Cellco
conceded at the hearing before me on the present
motion, the Board reasonably could have concluded
that the tower was simply more unsightly than the
Cumberland Farms sign, or that allowing the sign in
the first place was a mistake. Moreover, the letter
of the Massachusetts Historic District Comunission
was submitted to the Board after the close of the
evidence. Notwithstanding the late submission, the
Board reasonably could have chosen to credit the
local historic commission's opinion about visual
impact over that of the state commission. The
Board also found, and it is conceded by Cellco, that
the Upton Street Property is located in 2 R40 zon-
ing district. The Upton Street Property thus is sev-
enth out of eight, in descending priority, on the site
preferences listed in Section 5.8.3 of the ZBL.

The Board found further that Cellco had not com-
plied with Section 5.8.5(b) of the ZBL, which re-
quires the applicant to provide “substantial evid-
ence that the facility cannot, by technical necessity,
be located in a non-residential zone.” There is
ample evidence m the record, including Cellco's
failure to comply with certain submittal require-
ments outlined in the by-law, to support the Board's
finding that Cellco failed to make a good faith ef-
fort to evaluate alternatives or to utilize existing fa-
cilities.™s | need not rehearse that evidence here,
because 1 think it sufficient to point out that
Cellco's conduct at the hearing on April 29, 2002,
adequately supports the Board's conclusion. As
noted above, at that final hearing, the Board pointed
out that the water standpipe located within the
Grafton Water District might provide adequate sig-
nal coverage to meet Cellco's objectives and recom-
mended continuing the hearing until after the Water
District Board voted on whether to allow telecom-
munications facilities on its facilities. Instead of
agreeing to the continuance as the Board requested,
Cellco's representative stated that Cellco was not
interested in further evaluating any alternative sites
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and requested the hearing be closed.™s It was cer-
tainly reasonable for the Board to conclude, from
Celleo's reaction to the suggestions of a continu-
ance of the hearing and from the absence of con-
trary evidence in the record, that Cellco had not
made a good faith effort to assess all alternative
locations for their potential to serve the targeted
coverage area.

FN5. These submittal requirements in-
clude: 1) Section 5.8.4(b), which requires
submission of a Site Justification and Ap-
propriateness Statement, including a de-
scription of the marrowing process that
eliminated other potential sites; and 2)
Section 5.8.4(d), which requires extensive
documentation of efforts to evaluate all
sites of similar height or elevation within a
half-mile radius of the proposed site for
feasibility and availability.

FN6. It is irrelevant to the substantial evid-
ence claim that the Water District Board
later voted not to allow the siting of tele-
communications facilities within the water
district. First, the hearing before the Plan-
ning Board was closed on April 29, 2002,
at Cellco's request, and no evidence of the
Water District Board's decision is con-
tained in the administrative record.
Second, the Board was entitled to consider
Cellco's refusal to wait until afier the meet-
ing of the Water District Board as evidence
of Cellco's failure to make good faith ef-
forts to explore alternative sites.

As a concluding note to the foregoing discussion of
substantial evidence, I emphasize that the plan pro-
posed by Cellco was at odds with the provisions of
the by-law from the very beginning. The proposed
site was next to the lowest on the by-law's prefer-
ence list, was within a quartcr milc of a historic dis-
trict, and required no fewer than three waivers for
the granting of a special permit. From the perspect-
ive of the purpose and intent of the by-*82 law
(which the plaintiffs do not challenge) this was per-

Page 12 of 17

Page 11

haps one of the worst places in Grafton to erect a
telecommunications facility. The Board suggested a
number of alternatives to Cellco, and only after
Cellco refused to consider them  further, did the
Board ultimately deny the special permit applica-
tion. Based on the evidence in the administrative
record, I GRANT the Town's motion for summary
judgment as to count I and DENY the motion of
Cellco as to that count.

2. Effective Prohibition of Wireless Services

[4] The TCA also provides that a state or local gov-
emmment “shall not prohibit or have the effect of
prohibiting the provision of personal wireless ser-
vices.” 47 U.S.C.A. § 332(c)(7)(BXiXII). This anti-
prohibition clause “can be violated even if substan-
tial evidence exists to support the denial of an indi-
vidual permit under the terms of the town's ordin-
ances.” Nat'l Tower, 297 F.3d at 20.

Review of a zoning board's decision under the anti-
prohibition clause is de move. The district court
need not accord any deference to the local board
and may review evidence that is not contained in
the administrative record. Nat? Tower, 297 F.3d at
22; see also Ambherst, 173 F.3d at 16n.7. Thus, the
effective prohibition claim is treated the same as
any other motion for summary judgment filed in
this court.

Summary judgment is appropriate when “the plead-
ings, depositions, answers to interrogatories, and
admissions on file, together with the affidavits, if
any, show that there is no genuine issue as to any
material fact and that the moving party is entitled to
a judgment as a matter of law.” Fed R.Civ.P. 56(c).
The moving party has the burden of establishing
“the lack of a genuine, material factual issue.”
Snow v. Harnischfeger Corp., 12 F.3d 1154, 1157
{1st Cir.1993), cert. denied,513 U.S. 808, 115 S.Ct.
56, 130 L.Ed.2d 15 (1994) (citing Finn v. Consolid-
ated Rail Corp., 782 F.2d 13, 15 (1st Cir.1986)).
Where there are cross motions for summary judg-
ment, each cross motion is considered independ-
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ently, and, as always, the facts are viewed in the
light most favorable to the nonmoving party. See
Continental Cas. Co. v. Canadian Universal Ins.
Co., 924 ¥.2d 370, 373 (Ist Cir.1991). In this case,
Cellco has the burden to establish that the denial of
its application for a special permit amounts to an
effective prohibition; thus, the defendant need only
show that there is an absence of evidence in support
of at least one element of the plaintiff's case in, or-
der to succeed on summary judgment. See Omni-
point, 107 F.Supp.2d at 117.

[5] The plaintiff must establish two elements in an
effective prohibition claim: (1) that the Town's zon-
ing decisions and ordinances prevent the closing of
significant gaps in the availability of wireless ser-
vices, Nat'l Tower, 297 F.3d at 20; see also Cellu-
lar Tel. Co. v. Zoning Bd. of Adjustment of the Bor-
ough of Ho-Ho-Kus, 197 F.3d 64, 68-70 (3d
Cir.1999); Sprint Spectrum L.P. v. Willoth, 176
F.3d 630, 643 (2d Cir.1999); and (2) that “from lan-
guage or circumstances not just that [its] applica-
tion has been rejected but that further reasonable ef-
forts are so likely to be fruitless that it is a waste of
time even to try.”Amherst, 173 F.3d at 14.

Thus, the starting point of the effective prohibition
analysis is always to determine whether there is a
substantial gap in service that could be addressed
by the proposed facility. “A ‘gap’ in wircless ser-
vices exists ‘when a remote user of those services is
unable to either connect with the land-based nation-
al telephone network, or to maintain a connection
capable of supporting a reasonably uninterrupted
communication.” " Omnipoint, 107 F.Supp.2d at
118-19 (quoting Ho-Ho-Kus, 197 F.3d at 70). It is
undisputed that a *B83 coverage gap exists in
Grafton Center, and that Cellco customers cannot
reliably initiate or maintain calls when they are in
that area. Although there are at least ten wireless
telecommunications facilities sited within Grafton,
all are located outside Grafton Center, and none en-
ables Cellco to provide service to its customers in
Grafton Center. Accordingly, I conclude that the
coverage gap in Grafton Center qualifies as signi-
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ficant under the TCA.

[6][7] Regarding the second element (the futility of
further efforts to reach an accommodation with the
Town), Cellco argues that the circumstances sur-
rounding the denial of its application for a special
permit indicate that applying for another permit
would be fruitless. Obviously, the imposition of a
blanket ban on celt towers or facilities would viol-
ate the TCA's anti-prohibition clause, but so too can
an individual zoning decision. Amherst, 173 F.3d at
14. The First Circuit has identified two circum-
stances in which an individual decision may have
the “effect” of prohibiting personal wireless ser-
vices: (1) when a local authority “sets or adminis-
ters criteria which are impossible for any applicant
to meet;” and (2) when the “plaintiff's existing ap-
plication is the only feasible plan.” Second Genera-
tion, 313 F.3d at 630 {citing Nar'! Tower, 297 F.3d
at 23-25, for the first proposition and Amherst, 173
F.3d at 14, for the second). In either case, “the bur-
den for the carrier ... is a heavy one.” Amherst, 173
F.3d at 14. Cellco does not argue that the Town has
set criteria that are impossible for any applicant to
meet.FN? Instead, Celico argues that the location of
facilities on the Upton Street Property is the only
feagible and available plan for remedying the cover-

age gap.

FN7. Indeed, Cellco admits that other car-
riers have successfully sought permits to
site facilities in the non-residential zones.

“For a telecommunications provider to argue that a
permit denial is impermissible because there are no
alternative sites, it must develop a record demon-
strating that it has made a fidl effort to evaluate the
other available alternatives and that the alternatives
are not feasible to serve its customers.” Southwest-
ern Bell 244 F.3d at 63 (1st Cir.2001) (emphasis
added). The feasibility of alternatives is a fact-
intensive determination, and the plaintiff bears 2
heavy burden to make the appropriate showing. See
Amherst, 173 F.3d at 14. Cellco has not sustained
that burden, because it has not shown that construc-
tion of a single facility on the proposed site is the
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only “technically feasible” option. See id. at 15.

The parties appear to agree that there is no “direct
replacement,” from an RF perspective, for the Up-
ton Swreet Property; however, Cellco has not elim-
inated the possibility that there may be other single
or multiple site solutions that will provide adequate
coverage to the gap. Other sites suggested by the
Town include the steeple of the United Church of
Christ located in Grafton Center. Even Jared Robin-
son, Cellco's RF expert, has acknowledged that the
church steeple can accommodate antenna arrays,
and that a facility located there would cover the
Grafton Center and some of the surrounding neigh-
borhoods. See Aff. of Jared Robinson, Ex. 1 at { 11,
McGinnis Aff. Although Robinson has stated that
the steeple is not tall enough fully to address
Cellco's coverage objectives, see id., Cellco seems
not to have considered how coverage of areas not
addressed by a facility at the church or at other sites
proposed by the Town (e.g., the smokestack near
the Town Hall office building) might be provided
by increasing the signal strength at other Cellco fa-
cilities or by seeking permits for more facilities.
See, *84 e.g., Dep. of David Maxson at 102-104
(describing how Cellco might be able to reallocate
the siting of facilities to cover the gap in Grafton
without building a tower at the Upton Street Prop-

erty).

At the hearing on April 29, 2002, the Town also
suggested consideration by Cellco of the State Po-
lice tower at 40 Worcester Street. Although Robin-
son has stated that the State Police tower does not
“appear to have sufficient structural strength” to
support the necessary equipment, see Robinson Aff.
at Y 8, there is no evidence that Cellco ever tested
the structural strength of the tower or sought the
opinion of a structural engineer to confirm Robin-
son's observation. Moreover, there is no evidence
that Cellco ever considered the possibility of con-
structing a replacement tower that would accom-
modate telecommunications and emergency facilit-
ies. See Dep. of Robert Hassinger at 85 (stating that
the State Police tower was discussed at the hearing,
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but that it would need to be rebuilt in order to ac-
commodate a cell siie). As a final point with respect
to the State Police tower, Cellco contends that the
State Police are unlikely to agree to sharing a tower
with a wireless service provider. There is no evid-
ence, however, that Cellco ever approached the
State Police with an offer.

Finally, Cellco does not appear to have adequately
considered the possibility of reconfiguring its net-
work, or using cell sites from outside Grafton Cen-
ter to provide service within Grafton Center. See
Second Generation, 313 F.3d at 635 (holding that
the provider failed to show that other potential solu-
tions, such as a taller tower or a site in another jur-
isdiction, could not cover the gap in services). Des-
pite the fact that the Board indicated numerous
times at the hearings that Cellco should consider
whether service could be provided to Grafton Cen-
ter without building a tower visible from its historic
green, only after Cellco's permit application was re-
jected and this lawsuit filed did Cellco appear to
address the Board's suggestion. Still, Celico does
not take that option seriously. Robinson, in his affi-
davit in the present proceeding, dismisses alternat-
ive network designs summarily, stating that “[i}t
would not be possible to provide alternative cover-
age to address the Grafton Center coverage gap
without duplicating coverage provided by existing
sites and [future] proposed sites” on existing towers
owned by other providers. Moreover, Robinson
does not directly contradict the Board's expert,
David Maxson, who opines that “judicious restruc-
turing of the network appears to still be possible
while there is still no facility on Route 140 toward
Upton and the coverage to the north and west is
likely to demand additional development anyway.
Some existing structures may offer meaningful sub-
stitution for portions of the proposed facility cover-
age.” See Maxson Report at 5.

The First Circuit's analysis in Ambherst suggests that
a Town might require a provider to rethink its net-
work design. See Amherst, 173 F.3d at 14-15. In
Amherst, the court pointed out that although a pro-
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vider may desire the most efficient and cost-ef-
fective system, using “standard height towers at op-
timal locations,” the provider must be willing to
consider and present to localities other feasible al-
ternatives available to them, even those that entail
using lower towers and multiple site solutions. See
id.; see also Second Generation, 313 F.3d at 635
(listing the range of possible solutions that the pro-
vider failed to demonstrate were not technically
feasible). Additionally, in Ho-Ho-Kus, the Third
Circuit noted that because the TCA bars local regu-
lation that has the effect of prohibiting services, not
facilities, it is important to consider whether preex-
isting facilities located outside the Town could
provide adequate coverage inside the Town. 197
F.3dat71.

*85 Far from foreclosing all of Cellco's options in
providing coverage to Grafton Center, the record
indicates that the Board tried to work with Cellco
by repeatedly suggesting altemative sites Cellco
might explore. In offering alternatives, the Board's
actions were supererogatory. See Nat'l Tower, 297
F.3d at 24 (“We doubt that Congress intended local
zoning boards to pay for experts to prove that there
are alternative sites for a proposed tower, simply to
defend themselves from an easily made accusation
in court that an individual denial of a permit
amounts to an effective prohibition.”). Thus, the re-
cord simply does not support any contention that
the Board is hostile to wireless telecommunications
facilities in general. Rather, the record shows the
Board's efforis to avoid constructing a tower that
would mar the visual appeal and authenticity of
Grafton's historic landmarks, unless Cellco had de-
termined all other alternative to be infeasibleFN8
Cellce has made no showing of “such fixed hostil-
ity by the Board” as to indicate that the Board's
concerns about the historic common are “mere
camouflage.” See Amherst, 173 F3d at 14. “A
single denial of an application based cn a support-
able finding that another location was available
would almost certainly fall short of an effective
prohibition of wireless services.” Nat! Tower, 297
F.3d at 24. The options that remain available to
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Cellco may be more difficult and expensive than
the proposed single site solution. But the TCA does
not offer providers the best or cheapest option.F
See generally Amherst, 173 F.3d at 15. Such a rule
would effectively abrogate the local govemment's
authority to control the siting of wireless telecom-
munications facilities.

FN8. Cellco’s accusations that the Board
forced another provider to withdraw its ap-
plication to locate a facility in Grafion
Center is entirely unsupported by any ad-
missible evidence in the record. The oaly
basis for this contention in the record is the
affidavit of Kenneth Kelly, president of
VitalSite Services, a real estate consulting
firm employed by Cellco. Without reveal-
ing any basis of personal knowledge, Kelly
states only that he is “aware that Nextel
withdrew its application after several hear-
ing sessions because the Board had made
clear that the application would be denied
if it were not withdrawn.” Even if true and
admissible, there is no indication from this
statement that the Board was hostile to
Nextel's applications for illegitimate reas-
ons or that any interactions between the
Board and Nextel were improper.

FN9. Tellingly, in rejecting the standpipe,
Stephen Russell, a property consultant
hired by Cellco, vaguely states in his affi-
davit that the water district property “does
not represent an improvement over the
DPW property ..” Affidavit of Stephen
Russell, Exhibit 5 to Affidavit of Sarah
McGinnis (emphasis added). Language
like this indicates that Celico may be dis-
missing alternatives as infeasible because
they are not Cellco's first choice. In an ef-
fective prohibition claim, the provider
must demonstrate that no alternatives are
“technically feasible,” not just that they are
less desirable. See Amherst, 173 F.3d at 15.

In summary, Celico's proposed site was one of the
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most objectionable locations in Grafton for a
120-foot tower, and the Board gave Cellco numer-
ous suggestions that would receive favorable con-
sideration by the Board. Thus, it is simply far “too
early to give up on the Board.” fd. at 16. Cellco's
“one-proposal strategy may have been a sound
business gamble, but it does not prove the Town
bas in effect banned personal wireless communica-
tion.” Id. at 15 (noting that site planning and pro-
curing leases are both expensive and time-
consuming for providers).

Thus, the Town's motion for summary judgment is
GRANTED as to count II. The motion of Cellco for
summary judgment as to this count is DENIED.

B. Count III: 42 U.S.C. § 1983

Because I have sustained the Board's decision to
deny the special permit and *86 have concluded
that the rejection of Cellco's application for that
special pemmit does not constitute an effective pro-
hibition, there is no TCA violation. Accordingly,
there can be no § 1983 claim, because no federal
right has been infringed.

Moreover, there is disagreement among the courts
as to whether § 1983 is preempted by the enforce-
ment scheme of the TCA itself. Compare Natl
Telecomm. Advisors, Inc. v. Citv of Chicopee, 16
F.Supp.2d 117 (D.Mass.1998) (holding that = TCA
claim may not be asserted under § 1983);, with
Sprint Spectrum v. Town of Easton, 982 F.Supp. 47
(D.Mass.1997) (holding that a TCA claim may be
asserted under § 1983). The Third Circuit has held
that a TCA claim may not be asserted under § 1983,
See Nextel Partners, Inc. v. Kingston Township,
286 F.3d 687 (3d Cir.2002). Among the circuits,
only the Ninth and Eleventh Circuits have held oth-
erwise, but the Eleventh Circuit opinion was later
vacated on other grounds. See Abrams v. City of
Rancho Palos Verdes, 354 F.3d 1094 (9th
Cir.2004); AT&T Wireless PCS, Inc. v. City of At-
lanta, 210 F.3d 1322 (11th Cir.2000), vacated on
other grounds,223 F.3d 1324 (11th Cir.2000). Giv-
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en my conclusion that no federal right of Cellco has
been violated, I need not weigh in here on the ques-
tion of whether a § 1983 claim lies under circum-
stances in which a local government improperly
denied a wireless carrier permission to erect a tele-
cominunications facility.

The Town's motion for summary judgment is
GRANTED as to count Iil; the corresponding mo-
tion of Cellco for summary judgment on this count
is DENIED.

C. Count IV: Substantive Due Process

Cellco claims that the Board's refusal to waive the
setback, landscaping, and burying requirements of
the ZBL constitutes a viotation of substantive due
process. As the plaintiffs have cited no cases to
support the notion that denial of a waiver request is
cognizable as a substantive due process claim, I do
not address this claim substantively. See Unired
States v. Figueroa-Encarnacion, 343 F.3d 23 (lst
Cir.2003) (“Judges are not expected to be
mindreaders. Consequently, a litigant has an obliga-
tion to spell out its arguments squarely and dis-
tinctly, or else forever hold its peace.”). Thus, the
Town's motion for summary judgment is GRAN-
TED as to count IV; Cellco's motion for summary
judgment as to count IV is DENIED.

D. Count V: Vielation of Mass. Gen. L. 40A and
the By-Law

Finally, Cellco claims that the Board's denial was
arbitrary and capricious, not based upon evidence,
and in excess of the Board's authority under Mass.
Gen. L. 40A and the ZBL. A decision of the Plan-
ning Board can only be disturbed under chapter
40A § 17 if it is based on a legally untenable
ground or is unreasonable, whimsical, capricious or
arbitrary. See Subaru of New England, Inc. v.
Board of Appeals of Canton, 8 Mass.App.Ct. 483,
395 N.E.2d 880 (1979). Because I find that the
Board's decision was based on substantial evidence,
I mle that the decision was not arbitrary and capri-
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clous.
Thus, the Town's motion for summary judgment is
GRANTED as to count V, and Cellco's motion for
summary judgment as to this count is DENIED.

III. CONCLUSION
The motion for summary judgment of the plaintiff
Cellco is DENIED. The motion for summary judg-
ment of the defendant Town of Grafton is GRAN-
TED.
IT IS SO ORDERED.
D.Mass., 2004,
Cellco Partnership v. Town of Grafton, Massachu-
setts
336 F.Supp.2d 71

END OF DOCUMENT

© 2008 Thomson/West. No Claim to Orig. U.S. Govt. Works.

httn:/fweh? westlaw com/nrint/nrimtstream asnxy Zorfi=HTMT F& destination=atnAsv=Snlit ITIO0R



g }
246 F.Supp.2d 118

246 F.Supp.2d 118 /NKS
(Cite as: 246 F.Supp.2d 118) /

C

Nextel Communications of Mid-Atlantic, Inc. v.
City of Cambridge

D.Mass.,2003.

United States District Court,D. Massachusetts.
NEXTEL COMMUNICATIONS OF THE MID-
ATLANTIC, INC., d/b/a Nextel Communications,
Plaintiff
v.

CITY OF CAMBRIDGE; Planning Board of the
City of Cambridge; and Thomas Anninger, Florrie
Darwin, Pam Winters, and Hugh Russell in their ca-
pacities as members of the Planning Board of the
City of Cambridge, Defendants
No. CIV.A. 02-10429GAOQ.

Feb. 28, 2003.

Provider of wireless telecommunications services
brought action against city, alleging violations of
the Telecommunications Act (TCA), after city plan-
ning board denied its application for special permit
allowing it to place wireless telecommunications
equipment on its desired location. On cross-motions
for summary judgment, the District Court, O'Toole,
J., held that: (1) board's decision to deny applica-
tion for aesthetic reasons was supported by substan-
tial evidence m wittten record, as required by the
TCA, and (2) board did not unreasonably discrimin-
ate against provider in violation of the TCA.

Defendant's motion granted.
West Headnotes
[1] Telecommunications 372 €-1029

372 Telecommunications
3721V Wireless and Mobile Communications
372k1027 Constitutional and Statutory Provi-
sions
372k1029 k. Purpose. Most Cited Cases
{Formerly 372k461.5)
The Telecommunications Act (TCA) was enacted
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to expand availability of wireless telecommunica-
tions services and to increase competition in wire-
less telecommunications industry. Communications
Act of 1934, § 332(c}7XB), as amended, 47
U.S.C.A. § 332(c)(T)(B).

(2] Zoning and Planning 414 €214

414 Zoning and Planning
4141 In General
414k14 k. Concurrent and Conflicting Regu-
lations. Most Cited Cases

Zoning and Planning 414 €708

414 Zoning and Planning
414X Judicial Review or Relief
414X(C) Scope of Review
414X(C)4 Questions of Fact
414k708 k. Permissions, and Certific-
ates. Most Cited Cases

Zoning and Planning 414 €709

414 Zoning and Planning
414X Judicial Review or Relief
414X(C) Scope of Review
414X(C)4 Questions of Fact

414k709 k. Variances or Exceptions.
Most Cited Cases
Substantial evidence review of ruling on applica-
tion for permit for wireless telecommunications ser-
vice facility under the Telecommunications Act
(TCA) does not create substantive federal limitation
upon local land use regulatory power, but is instead
centrally directed to those rulings that local zoning
board is expected to make under state law and local
ordinance in deciding on variances, special excep-
tions and the like. Communications Act of 1934, §
332(c)(7¥B), as amended, 47 USCA §
332(c)(7)(B).

[3] Zoning and Planning 414 €=>708

414 Zoning and Planning
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414X Judicial Review or Relief
414X(C) Scope of Review
414X(C)4 Questions of Fact
414k708 k. Permissions, and Certific-
ates. Most Cited Cases
Substantial evidence standard of review of ruling
on application for permit for wireless telecommu-
nications service facility under the Telecommunica-
tions Act (TCA) is same as that traditionally applic-
able to review of administrative agency’s findings
of fact, and under that standard, “substantial evid-
ence” is such relevant evidence as reasonable mind
might accept as adequate to suppert conclusion.
Communications Act of 1934, § 332(c)7XB), as
amended, 47 U.S.C.A. § 332(cX7XB).

[4] Zoning and Planning 414 €5°384.1

414 Zoning and Planning
414VIII Permits, Certificates and Approvals
414VII(A) In General

414k384 Nature of Particular Structures

or Uses
414k384.1 k. In General. Most Cited

Cases
Municipality may decide to reject wireless telecom-
munications project because of aesthetic concems
without justifying that judgment by reference to
economic or other quantifiable impact, and muni-
cipality's aesthetic judgment is valid, under the
Telecommunications Act (TCA), as long as it is
grounded in specifics of case and does not reflect
generalized negative views that could apply to any
wireless technology installation, regardless of loca-
tion. Communications Act of 1934, § 332(c)(7)(B),
as amended, 47 U.S.C.A. § 332(c)(7)(B).

[5} Zoning and Planning 414 €-°384.1

414 Zoning and Planning
414VNII Permits, Certificates and Approvals
414VTIII(A) In General
414k384 Nature of Particular Structures
or Uses
414k384.1 k. In General. Most Cited
Cases
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City planning board's decision to deny permit ap-
plication of provider of wireless telecommunica-
tions services to place wireless equipment on de-
sired site because of aesthetic concerns was suppor-
ted by substantial evidence in the written record, as
required by the Telecornmunications Act (TCA);
board provided several objections to aesthetics of
proposed project, including its visibility to the pub-
lic, and suggested alternatives, which were not pur-
sued. Communications Act of 1934, § 332(c)(7)(B),
as amended, 47 U.S.C.A. § 332(c)(7)}B).

[6] Zoning and Planning 414 €=384.1

414 Zoning and Planning
414VII Permits, Certificates and Approvals
414VIII(A) In General

414k384 Nature of Particular Structures

or Uses
414k384.1 k. In General. Most Cited

Cases
City planning board's decision to deny special per-
mit to provider of wireless telecommunications ser-
vices to place wireless telecommunications equip-
ment on provider's desired site, which was used by
other providers, because of aesthetic reasons was
not unreasonable discrimination in violation of the
Telecommunications Act (TCA); provider's pro-
posed installation varied significantly from existing
installations at site, in that, it was closer to ground
and would have jutted out of blank wall, rather than
being attached to rooftop sign. Communications
Act of 1934, § 332(c)()(B), as amended, 47
U.S.C.A. § 332(c)(7)(B).

*119 Steven E. GrillEsq.,, Devine, Millimet &
Branch, Manchester, NH, for Nextel Communica-
tions of the Mid-Atlantic, Inc., d/b/a Nextel Com-
munications, Plaintiff.

Nancy B. Schlacter, Cambridge City Law Depart-
ment, Cambridge, MA, for City of Cambridge, the
Planning Board of the City of Cambridge, Thomas
Anninger, Florrie Darwin, Pam Winters, Hugh Rus-
sell, Defendants.

*120 MEMORANDUM AND ORDER
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O'TOOLE, District Judge.

Invoking provisions of the Telecommunications
Act of 1996 (“TCA™), 47 U.5.C. § 332(c)(7¥B),
Nextel Communications (“Nextel”) filed this suit
because the defendants denied Nextel's application
for a special permit allowing it to place wireless
telecommunications equipment on the outside of
the Royal Sonesta Hotel in Cambridge, Massachu-
setts. Nextel alleges that the decision to deny Nex-
tel's application was not supported by substantial
evidence contained in a written record and it un-
reasonably discriminated against Nextel because
the defendants had allowed other wireless service
providers to place equipment on a sign located on
the roof of the same hotel. Both parties have now
moved for summary judgment. They agree that the
record before the Court adequately establishes the
facts in this case and that the issues presented can
be decided by the Court as a matter of law. The ma-
jor area of contention between the parties is to what
extent the defendant Planning Board (“Board”) was
justified in rejecting Nextel's proposal based on
aesthetic concems.

A. Summary of Facts

Nextel is licensed by the Federal Communications
Commission to provide wireless telecommunica-
tions services in various parts of Massachusetts, in-
cluding the City of Cambridge. To provide such
services, Nextel installs antennaz facilities
throughout its coverage area. The antennas are con-
nected to receivers and transmitters that operate
within a limited geographic area known as a “cell.”
In 2001 Nextel determined that its wireless service
in the eastern portion of Cambridge was unreliable
because there were not enough antennas in that cell.
If there are not enough antennas in a given area,
Nextel's customers may not be able to place calls in
that area, or their calls may be disconnected. Al-
though Nextel has some antennas in the eastern
portion of Cambridge, it found that the number was
insufficient for consistent service.

To address these problems, Nextel began searching
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for existing structures on which it could mount ad-
ditional antennas. After locating several buildings
which might serve as suitable sites, Nextel decided
the best location for its antennas would be on sever-
al sides of the Royal Sonesta Hotel. Nextel would
not have been the first wireless communications
provider to place antennas on the Sonesta. One or
more other wireless providers currently have anten-
nas installed on the hotel sign on the roof of the
Sonesta.

The area in which Nextel wanted to locate its addi-
tional antennas is in a portion of the City that has
been designated as a “planned unit development
district,” identified as the PUD-2 District, under the
Cambridge zoning by-law. Wireless telecomnmunic-
ations antennas and related equipment are a permit-
ted use in such districts, subject to the grant of a
special permit by the appropriate authority. In the
case of the PUD-2, the relevant body was the dis-
trict's Planning Board. The =zoning regulations
provide some pgeneral guidelines that the Board
must follow in determining whether to grant such
permit applications. See Kovacs Aff, Ex. A, Cam-
bridge, Mass., Zoning Ordinance, art. 4.32(g) n. 49.
The criteria include the “extent to which the visual
impact of the various elements of the proposed fa-
cility is minimized” through “the use of existing
mechanical elements on a building's roof or other
features of the building as support and back-
ground,”the use of materials that in texture and
color blend with the materials to which the facilities
are attached,” and “Jo]ther effective means to *121
reduce the visual impact of the facility from off the
site.” /d.

On September 4, 2001, Nextel submitted an applic-
ation for a special permit to the Board that pro-
posed a facility consisting of three arrays, each con-
taining four antennas, to be mounted on three sides
of the Sonesta, and an equipment shelter which
would be located on top of an existing portion of
the hotel. The Board held an initial hearing on Nex-
tel's application on November 20, 2001. At this first
hearing, the Board reviewed a packet of material
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which contained photo simulations and design
sketches of Nextel's proposed antennas and equip-
ment shelter. After an initial presentation by Nex-
tel, the Board's members voiced several concemns
about the aesthetics of the project. They were par-
ticularly troubled by the visibility of the equipment
shelter and by the fact that the antennas were in the
middle of an otherwise flat, blank brick wall. There
also was considerable concern that the antennas
were closer to the ground than installations by other
wireless providers, and that as a result the antennas
would be too visible to passers-by. One of the
members commented that this was “one of the most
intrusive antenna installations I've seen come be-
fore us.” Kovaes Aff., Ex. C at 61.

After the hearing, in response to these comments,
Nextel made several adjustments to its proposal. It
lowered the height of the equipment shelter and
moved it farther back from the roofline. Nextel also
decided to use fiberglass panels painted to match
the color of the building to conceal the antennas,
and it removed the antennas that were on the side of
the botel directly facing the street.

A hearing on the revised Nextel proposal was held
on January 8, 2002. Although at one point one of
the Board members commented that Nextel had
done a “great job” at addressing some of the con-
cems raised at the previous hearing, Kovacs Aff.,
Ex. F at 128, in the end the Board as a whole was
still dissatisfied. The Board felt that the painted
fiberglass panel did not remedy the problem that
Nextel's project would place visually unatiractive
protrusions on the face of the hotel's flat brick wall.
Although some members were pleased with the
changes in the equipment shelter's design, others
were concerned that it was still too visible. As the
debate about the Nextel project went on, a new
thread of concemn also appeared in the dialogue.
This began when one board member commented:

I am starting to have a concern about the prolifera-
tion of [these antenna projects], and it seems like
that we see these all the time. We get-you know,
and they are sort of-well, that's not so bad, and that
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one is not so bad, and-but it just-it's creeping. You
know, they are on every building and, in this case-
in most cases, they are way up out of sight. They
are at least over your-you don't see them unless you
are looking up and looking for them, but now they
are creeping down and getting closer to your nor-
mal eye level, and you know, you look at the north
elevation of this building, there are two of them on
the Royal Sonesta sign already. They aren't even
aligned.

I mean, they are just-this stuff is just creeping and I
am wondering if maybe this isn't the time to ad-
dress it, but I think we do have to sort of address
what it is going to take for us to start saying no be-
cause there seems to be no be no end to it. I can't
see where the end is going to be to it. And it may
seem unfair to sort of single out one particular
vendor to start making a statement about, but I
think, at a certain point, enough is going to be
enough.

*122 Id. at 128-29. Although some Board members
agreed with this sentiment and said that they
wanted to create a more coherent, perhaps more
stringent approach to reviewing permit applica-
tions, no consensus on the matter was reached dur-
ing the hearing. However, the Board members did
agree that Nextel's revised proposal was not accept-
able. They found that the antennas were too visible
because they were too low to the ground and stuck
out too far from the building. Some Board members
suggested that Nextel should try to develop another
proposal after consulting with the Sonesta’s archi-
tect, but Nextel rejected the suggestion, electing to
stand on the proposal as presented. Nextel's repres-
entative said to the Board, “The antennas are what
they are. They basically have to go in these loca-
tions.” Id. at 154. The Board then called for a vote
on the proposal, and the special permit was denied.

On February 13, 2002, the Board formalized its
denial of the permit by filing 2 writien notice of de-
cision with the Office of the City Clerk. The five-
page written notice detailed the Board's views of
the aesthetic shortcomings of Nextel's proposal. It

© 2008 Thomson/West. No Claim to Orig. U.S. Govt. Works.

hitn:/fweh? westlaw com/mrint/nrintetream asny 7nrfi=HTMT F& dechinafinn=atn &rev=Snlit

2TO0NR



246 F.Supp.2d 118
246 F.Supp.2d 118
(Cite as: 246 F.Supp.2d 118)

stated, “Mounting the antennas on the flat face of
the hotel facade, even with the ‘stealth box,” fails to
diminish the impact of the installation. The bold
projections of either design on an otherwise un-
adomed wall, which is an important characteristic
of the design of the hotel, remains objectionable to
the Board particularly at this low elevation close to
passers-by.” Kovacs Aff, Ex. G at 3. The Board re-
iterated that the equipment shelter was “a promin-
ent and unattractive addition to the roofline of the
one story pool shelter roof.” Id. The written de-
cision also noted that “the Board suggested that the
applicant contact the original architect for the hotel,
but the applicant did not indicate an interest in do-
ing so.” Id. at 34. Aggrieved by the denial of the
special permit, Nextel commenced this action,
claiming that the Board's decision vielated import-
ant provisions of the TCA.

B. Discussion

[1] The TCA was enacted to expand the availability
of wireless telecommunications services and to in-
crease competition in the wireless telecommunica-
tions industry. See Southwestern Bell Mobile Sys.,
Inc. v. Todd 244 F.3d 51, 57 (Ist Cir.2001). The
statute seeks to achieve this goal, in pant, by regu-
lating and facilitating the installation of mobile or
wireless communication technologies throughout
the United States. See47 U.S.C. § 332. As part of
this regulatory scheme, the TCA places some limits
on the ability of local zoning authorities to exclude
such technologies from the areas which they con-
trol. See id. § 332(c)(7)(B). The provisions that are
relevant to this dispute state:

(i) The regulation of the placement, construction
and modification of personal wireless service facil-
ities by any State or local government or instru-
mentality thereof -

(I) shall not unreasonably discriminate among pro-
viders of functionally equivalent services; and

(IT) shall not prohibit or have the effect of prohibit-
ing the provision of personal wireless services.

(iii) Any decision by a State or local government or
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instrumentality thereof to deny a request to place,
construct, or modify personal wireless service facil-
ities shall be in writing and supported by substantial
evidence contained in a written record.

Id. These provisions of the TCA are “a deliberate
compromise between two competing aims-to facil-
itate nationally the *123 growth of wireless tele-
phone service and to maintain substantial local con-
trol over siting of [wireless equipment].” Town of
Amherst v. Omnipoint Communications Enters.,
Inc., 173 F.3d 9, 13 (1st Cir.1999).

1. The Board's Decision Was Supported By Sub-
stantial Evidence Contained in a Written Record

[2][3] The standard for determining whether the
Board's decision was supported by substantial evid-
ence contained in a written record was summarized
by the First Circuit in Todd:

“Substantial evidence™ review under the TCA does
not create a substantive federal limitation upon loc-
al land use regulatory power, but is instead cent-
rally directed to those rulings that the Board is ex-
pected to make under state law and local ordinance
in deciding on variances, special exceptions and the
like. The “substantial evidence” standard of review
is the same as that traditionally applicable to a re-
view of an administrative agency's findings of fact.

Todd, 244 F.3d at 58 (citations and internal quota-
tion marks omitted). Under that standard, substan-
tial evidence “is such relevant evidence as a reason-
able mind might accept as adequate to support a
conclusion.” Penobscot Air Servs., Ltd. v. Fed. Avi-
ation Admin., 164 F3d 713, 718 (Ist Cir.1999)
(citations omitted).

[4] The competing goals of providing optimal wire-
less service and preserving the aesthetic integrity of
a cityscape often require balancing and trade-offs,
and “subject to an outer limit, such choices are just
what Congress has reserved to the [local authorit-
ies].” Omnipoint Communications, 173 F.3d at 15.
A municipality may decide to reject a wireless
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project because of aesthetic concerns “without jus-
tifying that judgment by reference to an economic
or other quantifiable impact.” Todd, 244 F.3d at 61.
The town's aesthetic judgment is valid as long as it
is “grounded in the specifics of the case™ and does
not reflect generalized negative views that could
apply to any wireless technology installation,
“regardless of location.” /d.

(5] In this case, the Board's decision to deny the
permit application is adequately supported by sub-
stantial evidence in the written record. The written
decision set forth the Board's reasons for the denial
in terms that were specific to the site and the details
of Nextel's proposal. It is worth quoting the de-
cision at length, because the Board's explanation of
its decision demonstrates that the reasons for the
decision were grounded in the specific design de-
tails as reflected in the record:

The visual impact of the various elements of the

proposedt—taciiity has not been sulliciently mumim-

ized. _—
’TﬁE_Briginal NEXTEL antenna and equipment cab-
ifiet proposal was very prominent on the fagade” of
Al Hofel. It consisted of three anfenna locations.
The amay of three antennas mounted on the entry
facade of the hotel facing Cambridge parkway is
well integrated into the design of that portion of the
building and the Planning Board has no objection to
that aspect of the proposal.

The two arrays of three antennas each on the Land
Boulevard facade of the original high-rise portion
of the hotel are not well integrated; they appear to
float on the surface at prominent locations low on
the building and do not relate well to each other or
any details of the building as they are viewed to-
gether from the west and southwest. In the original
submission each antenna element was visible.

The original equipment cabinet shelter on the pool
shelter was large and very prominent. It is a new
element unrelated to any existing mechanical ele-
ments *124 or other features of the building in or-
der to minimize its visual impact.

Although the amended proposal attempted to re-
spond to the concems expressed by the Planning

Board, it failed to address and resolve

equately.

The amended antenna proposal for those arrays fa-
cing Land Boulevard were modified to be presented
as a single mechanical box rather than three separ-
ate antennas. Mounting the antennas on the flat face
of the hotel facade, even with the “stealth box,)”
fails to diminish the impact of the installation. The
bold projections of either design on an otherwise
unadorned wall, which is an important characterist-
ic of the design of the hotel, remains objectionable
to the Board particularly at this low elevation close
to passers-by. The hotel fagade faces a heavily
traveled arterial road and a public park where large
numbers of pedestrians also travel. '
The amended equipment shelter proposal presented
at the subsequent Planning Board meeting was
somewhat improved. It nevertheless remains a
prominent and unattractive addition to the roofline
of the one story pool shelter roof,

The Planning Board made suggestions as to altern-
ative locations, in the approximate vicinity of the
locations in the application, which in the Board's
view would have mitigated the negative visual im-
pact of the particular installation proposal. Each
time the applicant asserted particular technical en-
gineering rteasons why the altermate suggestions
could not be implemented (including below the
overhang of the building where the units would be
much less prominent).

It would appear that the applicant team is in need of
architectural as well as technical engineering tele-
communication advice to adequately address both
the Board's visual concerns and the applicant's own
technical needs. In fact, the Board suggested that
the applicant contact the original architect for the
hotel, but the applicant did not indicate an interest
in doing so. While the Board was willing to contin-
ue the case so that further exploration of options
could be undertaken, the applicant chose to have
the Board take final action.

Therefore, the Board finds that the requirements of
Section 4.40, Footnote 49 have not been met.

Kovacs Aff., Ex. G, at 2-4.
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The fact that Nextel does not agree with the Board's
views does not make them erroneous. The difficulty
is not that the Board's actions are insufficiently sup-
ported-the photo simulations in the record ad-
equately demonstrate what Nextel's antennas would
look like, according to Nextel. The problem rather
is that the application and enforcement of aesthetic
standards involves judgments that mecessarily have
a substantial subjective component. Beauty is in the
eye of the beholder, and it is not uncommen for
persons to form differing opinions about what is
visually pleasing, especially in the mid-range,
rather than at the extremes, of the spectrum of pos-
sibilities.

Nextel protests that the Board members' subjective
opinicns do not constifute “substantial evidence”
upon which a decision may properly rest. That ob-
servation is quite right, but misses the point. The
members’ “subjective opinions” were the conclu-
sions they drew after evaluating the evidence
presented of the details of the proposal, including
the graphic representations of what the installation
would look like. The Board was called upon by the
zoning regulations to judge whether the appearance
of the installation would satisfy the applicable cri-
teria. The members' “opinion”-their decision-that it
did not was grounded in the specifics of the propos-
al,*125 and that is all that the “substantial evid-
ence” requirement demands. Todd, 244 F.3d at 61.

The defendants’ decision might have been on shaki-
er ground if Nextel had demonsirated that the Son-
esta proposal genuinely was Nextel's only option,
and that the proposal was necessary to close a
“significant” coverage gap in East Cambridge. See
Second Generation Properties, L.P. v. Town of Pel-
ham, 313 F3d 620, 631-35 (Ist Cir.2002)
{discussing when refusing to permit such a gap to
be closed would violate the TCA). Nextel argues in
its brief that for financial and technological reas-
ons, the Sonesta was the only feasible location for
its antennas, but the record does not support this ar-
gument. It is clear that the Sonesta was Nextel's
preferred location for a combination of business

Page 8 of 9
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and technical reasons. Nextel's explanation to the
Board why particular alternate sites had been rejec-
ted does not clearly establish that there were no
feasible altermatives, only that the best altematives
were less desirable that the Sonesta location. See
Kovacs Aff, Ex. E (January 7, 2002, letter). The
Board could reasonably have concluded that other
alternatives merited further exploration, and in fact,
both the transcript of the second hearing and the
written decision itself showed that the Board was
open to further exploration of the issue, but Nextel
declined the opportunity.

2. The Board Did Not Unreasonably Discriminate

[6] The Board's decision to deny Nextel's special
permit application also was not unreasonable dis-
crimination among providers of equivalent services.
At least two Circuits have held that the TCA
“explicitly contemplates that some discrimination
among providers of functionally equivalent services
is allowed.” Sprint Spectrum, L.P. v. Willoth, 176
F.3d 630, 638 (2d Cir.1999) (citing AT & T Wire-
less PCS, Inc. v. City Council of Virginia Beach,
155 F.3d 423, 427 (4th Cir.1998)). The Second Cir-
cuit found that a city may subject one provider's
proposal to a more searching inquiry than that of a
competing provider if the two proposals present dif-
ferent visual, aesthetic, or safety concemns. Willoth,
176 F.3d at 638-39. Similarly, the Fourth Circuit
held that a city's determination that the plaintiff's
tower proposal would be an *“aesthetic blight” was
not unreasonable discrimination against the
plaintiff. Virginia Beach, 155 F.3d at 427.

Nextel tries to arpue that the Board's actions were
unreasonably discriminatory because the Board al-
lowed one of its competitors, Cellular One, to place
antennas on the Sonesta that are more of an eyesore
than Nextel's proposed antennas. However, the
Nextel proposal is not closely comparable to the
Cellular One installation. Nextel's antennas would
have been much closer to the ground than Cellular
One's, and they would have jutted out of the blank
wall rather than being attached to the hotel's
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rooftop sign, as Cellular One's antennas are. Both
of these aesthetic differences were important to the
Board, which felt that Nextel's antennas would be
much more visible to street traffic than the existing
ones. Since Nextel's proposed installation varies
significantly from the existing ones, there is no
basis for finding that the defendants unreasonably
discriminated against Nextel.

C. Conclusion

The Board's decision to reject Nextel's proposal did
not violate the TCA. The decision was supported by
substantial evidence contained in the written re-
cord, and it did not unreasonably discriminate
agamst Nextel. Accordingly, the defendants’ motion
for summary judgment *126 (docket no. 25) is
GRANTED, and Nextel's motion for summary
judgment (docket no. 17) is DENIED.

Judgment shall enter in favor of the defendants dis-
missing the complaint on the merits.

It is SO ORDERED.

D.Mass.,2003.

Nextel Communications of Mid-Atlantic, Inc. v.
City of Cambridge
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