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 Discussion regarding dog breed restrictions in city code 
 

 
*COU2016-49 Consider approval of a construction agreement with National 

Streetscape, Inc. for the Police Department / City Hall entrance, ADA and 
patio project. 
Keith Bredehoeft 

 
*COU2016-50 Consider approval of the contract with Pavement Management, Inc. for 

the 2016 Crack Seal/Micro Surfacing Program 
Keith Bredehoeft 

 
*COU2016-51 Consider approval of the contract with Musselman & Hall contractors for 

the 2016 Street Repair Program 
Keith Bredehoeft 

 



ADMINISTRATIONADMINISTRATIONADMINISTRATIONADMINISTRATION    
 

CoCoCoCommitteemmitteemmitteemmittee    MeetingMeetingMeetingMeeting: : : : Aug. 15, 2016Aug. 15, 2016Aug. 15, 2016Aug. 15, 2016    
    
    
    

Discussion regarding dog breed Discussion regarding dog breed Discussion regarding dog breed Discussion regarding dog breed restrictionsrestrictionsrestrictionsrestrictions    in city codein city codein city codein city code    
    
    
Possible Motion: 
 
If there is a desire to remove the prohibition of pit-bull dogs from the city code:   
 
Move that Council direct staff and legal counsel to draft an ordinance with the intention to 
allow the keeping of pit bull dogs in Prairie Village by removing section 2-106 (Pit Bull Dog – 
Keeping Prohibited) from the city code. 
 
If there is a desire to keep the existing prohibition, no motion or action is required. 
 
Background: 
 
Council initiated the review of the city’s dog breed restrictions specifically relating to pit bull 
dogs. A motion was approved at the May 16th, 2016, City Council meeting to add the topic to 
the City’s priority list and discuss within the next few months. 
 
Currently, the city code reads: 
 
 
2-106   PIT BULL DOG – KEEPING PROHIBITED. 
It shall be unlawful to keep, harbor, own or in any way possess within the corporate limits of 
the City of Prairie Village, Kansas, any pit bull dog. Pit bull dog for the purposes of this chapter 
shall include: 
 
(a)        The Staffordshire Bull Terrier breed of dog;  
(b)        The American Pit Bull Terrier breed of dog;  
(c)        The American Staffordshire Terrier breed of dog, or  
(d)    Any dog having the appearance and characteristics of being  predominately of the 
breeds of Staffordshire pit bull terrier, American pit bull terrier, American Staffordshire bull 
terrier; or a combination of any of these breeds. 
 
 
If animal control is made aware of a pit-bull breed dog in Prairie Village, contact with the 
owner is initiated and the ordinance is explained with a deadline to remove the dog from the 
City. 
 
 
Prepared:  
Aug. 11, 2016 

 



 

 
 

PUBLIC WORKS DEPARTMENT 
 

Council Committee Meeting Date: August 15, 2016 
Council Meeting Date: August 15, 2016 

 
CONSIDER APPROVAL OF A CONTRACT WITH NATIONAL STREETSCAPE, INC.  
FOR THE CITY HALL COURTYARD. 
 
RECOMMENDATION 
 
Move to authorize the Mayor to sign the Construction Contract with National 
Streetscape, Inc. for Project BG50 0003, City Hall Courtyard for $414,300.00. 
 
BACKGROUND 
 
On August 5, 2016, the City Clerk opened bids for Project BG50 0003, City Hall 
Courtyard. Three bids were received:  

National Streetscape $414,300.00 

John Rohrer Contracting $481,993.00 

Gunter Construction       $493,226.00 

Engineers Estimate                            $479,090.00 

The consultant has reviewed the bids for accuracy and corrected minor errors on one 
bid.   

This project will reconstruct the City Hall Courtyard, providing unified access to the both 
the police and municipal offices and will correct the structural deficiencies of the existing 
infrastructure.  

FUNDING SOURCE 
 
Funding is available in the 2016 Capital Infrastructure Program BG50 0003 budget for 
construction at $430,000. 
 
ATTACHMENTS 
 

1. Construction Agreement with National Streetscape Inc. 
 
PREPARED BY 
         
Melissa Prenger, Senior Project Manager                        August 11, 2016 
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BETWEEN

THE CITY OF PRAIRIE VILLAGE, KANSAS

AND

NATIONAL STREETSCAPE, INC.

National Streetscape, Inc.
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Four hundred-fourteen thousand -three hundred 
and no/100414,300.00
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PUBLIC WORKS DEPARTMENT 
 

Council Committee Meeting Date: August 15, 2016 
Council Meeting Date: August 15, 2016 

 
 
CONSIDER APPROVAL OF A CONTRACT WITH PAVEMENT MANAGEMENT, INC. 
FOR THE 2016 CRACK SEAL/MICRO SURFACING PROGRAM. 
 
RECOMMENDATION 
 
Move to authorize the Mayor to sign the Construction Contract with Pavement 
Management, Inc. for Project P5000/P5038, 2016 Crack Seal/Micro Surfacing Program 
for $312,000. 
 
BACKGROUND 
 
On August 5, 2016 the City Clerk opened bids for Project P5000/P5038, 2016 Crack 
Seal/Micro Surfacing Program.  Two bids were received: 

  Pavement Management              $309,910 

  Vance Brothers, Inc.              $315,320 

  Engineer’s Estimate   $311,104 

 

This contract consists of two separate maintenance programs at various locations 
throughout the City.  A Micro Surfacing program which is a maintenance tool to assist in 
preserving the existing asphalt pavement, thus extending the pavements life cycle and a 
Crack Seal program which seals existing cracks in the asphalt pavement.  Sealing 
cracks and joints helps to prevent water from entering the base of the pavement.   

There is $312,000.00 budgeted for these projects and the contract will be awarded for 
that amount.  Locations of work will be adjusted (increased) to utilize the $312,000 
budget. 

City staff has reviewed the bids for accuracy and found no errors. 

 
FUNDING SOURCE 
 
Funding is available in the 2016 Capital Infrastructure Program Project P5000/P5038. 
 
ATTACHMENTS 
 

1. Construction Agreement with Pavement Management, Inc. 
 
 
PREPARED BY 
         
Melissa Prenger, Senior Project Manager                    August 11, 2016  
                                        

Page 1 of 1 
L:\Projects\P5000 Crack-Slurry\2016 Crack-Micro\Council Actions\Consider Bids P5000 2016 Crack Seal 
Micro Surfacing Prgram.doc 
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CONSTRUCTION CONTRACT 

FOR 

PROJECT  

P5000/P5038 2016 CRACK SEAL & MICRO SURFACING PROGRAM 

BETWEEN 

THE CITY OF PRAIRIE VILLAGE, KANSAS 

AND 

 

THIS AGREEMENT, is made and entered into this ____ day of _______________, 20__, by and 
between the City of Prairie Village, Kansas, hereinafter termed the “CCity”, and 

 hereinafter termed in this agreement, “CContractor”, for the 
construction and completion of Project P5000 / P5038  2016 CRACK SEAL & MICRO 
SURFACING PROGRAM , the “PProject” designated, described and required by the Project Manual 
and Bid Proposal, to wit:   

WITNESSETH: 

WHEREAS, the City has caused to be prepared, approved and adopted a Project Manual 
describing construction materials, labor, equipment and transportation necessary for, and in 
connection with, the construction of a public improvement, and has caused to be published an 
advertisement inviting sealed bid, in the manner and for the time required by law;  

WHEREAS, the Contractor, in response to the advertisement, has submitted to the City in the 
manner and at the time specified, a sealed Bid Proposal in accordance with the Bid Documents;  

WHEREAS, the City, in the manner prescribed by law, has publicly opened, examined and 
canvassed the Bid Proposals submitted, and as a result of such canvass has determined and 
declared the Contractor to be the lowest and best responsible bidder for the construction of said 
public improvements, and has duly awarded to the said Contractor a contract therefore upon the 
terms and conditions set forth in this Agreement for the sum or sums set forth herein;  

WHEREAS, the Contractor has agreed to furnish at its own cost and expense all labor, tools, 
equipment , materials and transportation required to construct and complete in good, first class and 
workmanlike manner, the Work  in accordance with the Contract Documents; and 

WHEREAS, this Agreement, and other Contract Documents on file with the City Clerk of Prairie 
Village, Kansas, all of which Contract Documents form the Contract, and are as fully a part thereof 
as if repeated verbatim herein; all work to be to the entire satisfaction of the City or City’s agents, 
and in accordance with the laws of the City, the State of Kansas and the United States of America;  

NOW, THEREFORE, in consideration of the compensation to be paid the Contractor, and of the 
mutual agreements herein contained, the parties hereto have agreed and hereby agree, the City for 
itself and its successors, and the Contractor for itself, himself, herself or themselves, its, his/her,  
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hers or their successors and assigns, or its, his/her, hers or their executors and administrators, as 
follows: 

1. DEFINITIONS:  Capitalized terms not defined herein shall have the meanings set forth in
the General Conditions.

1.1 Following words are given these definitions:

ADVERSE WEATHER shall have the meaning set forth in Section 9.3 hereof.

APPLICATION FOR PAYMENT shall mean a written request for compensation for Work
performed on forms approved by the City.

BID shall mean a complete and properly signed proposal to do the Work or designated
portion thereof, for the price stipulated therein, submitted in accordance with the Bid
Documents.

BID DOCUMENTS  shall mean all documents related to submitting a Bid, including, but not
limited to, the Advertisement for Bids, Instruction to Bidders, Bid Form, Bid Bond, and the
proposed Project Manual, including any Addenda issued prior to receipt of Bids.

BID PROPOSAL shall mean the offer or proposal of the Bidder submitted on the prescribed
form set forth the prices for the Work to be performed.

BIDDER shall mean any individual: partnership, corporation, association or other entity
submitting a bid for the Work.

BONDS shall mean the bid, maintenance, performance, and statutory or labor and
materials payment bonds, together with such other instruments of security as may be
required by the Contract Documents.

CERTIFICATE FOR PAYMENT shall mean written certification from the Project Manager
stating that to the best of the project manager’s knowledge, information and belief, and on
the basis of the Project Manager’s on-site visits and inspections, the Work described in an
Application for Payment has been completed in accordance with the terms and conditions
of the Contract Documents and that the amount requested in the Application for Payment is
due and payable.

CHANGE ORDER is a written order issued after the Agreement is executed by which the
City and the Contractor agree to construct additional items of Work, to adjust the quantities
of Work, to modify the Contract Time, or, in lump sum contracts, to change the character
and scope of Work shown on the Project Manual.

CITY shall mean the City of Prairie Village, Kansas, acting through a duly appointed
representative.

CONTRACT or CCONTRACT DOCUMENTS shall consist of (but not necessarily be limited
to) the Plans, the Specifications, all addenda issued prior to and all modifications issued
after execution of this Agreement, (modifications consisting of written amendments to the
Agreement signed by both parties, Change Orders, written orders for minor changes in the
Work issued by the Project Manager) this Construction Contract between the City and
Contractor (sometimes referred to herein as the “AAgreement”), the accepted Bid Proposal,
Contractor’s Performance Bond, Contractor’s Maintenance Bond, Statutory Bond, the
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Project Manual, the General Conditions, the Special Conditions and any other documents 
that have bearing the Work prescribed in the Project.  It is understood that the Work shall be 
carried out and the Project shall be constructed fully in accordance with the Contract 
Documents.  

CONTRACT PRICE shall be the amount identified in the Construction Agreement between 
the City and the Contractor as the total amount due the Contractor for Total Completion of 
the Work as per the Contract Documents.   

CONTRACT TIME shall be the number of calendar days stated in the Contract Documents 
for the completion of the Work or shall be a specific date as designated in the Construction 
Agreement. 

CONTRACTOR shall mean the entity entering into the Contract for the performance of the 
Work covered by this Contract, together with his/her duly authorized agents or legal 
representatives.   

DEFECTIVE WORK shall mean Work, which is unsatisfactorily, faulty or deficient, or not in 
conformity with the Project Manual.   

FIELD ORDER shall mean a written order issued by the Project Manager that orders minor 
changes in the Work, but which does not involve a change in the Contract Price or Contract 
Time. 

FINAL ACCEPTANCE shall mean the date when the City accepts in writing that the 
construction of the Work is complete in accordance with the Contract Documents such that 
the entire Work can be utilized for the purposes for which it is intended and Contractor is 
entitled to final payment. 

GENERAL CONDITIONS shall mean the provisions in the document titled “General 
Conditions – General Construction Provisions” attached hereto and incorporation herein by 
reference. 

INSPECTOR shall mean the engineering, technical inspector or inspectors duly authorized 
by the City to monitor the work and compliance tests under the direct supervision of the 
Project Manager. 

NOTICE TO PROCEED shall mean the written notice by the City to the Contractor fixing 
the date on which the Contract Time is to commence and on which the Contractor shall 
start to perform its obligations under the Contract Documents.  Without the prior express 
written consent of the City, the Contractor shall do no work until the date set forth in the 
Notice to Proceed. 

PAY  ESTIMATE  NO. ____ or   FINAL PAY ESTIMATE shall mean the form to be used by 
the Contractor in requesting progress and final payments, including supporting 
documentation required by the Contract Documents. 

PLANS shall mean and include all Shop Drawings which may have been prepared by or for 
the City as included in the Project Manual or submitted by the Contractor to the City during 
the progress of the Work, all of which show the character and scope of the work to be 
performed. 

PROJECT shall mean the Project identified in the first paragraph hereof. 
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PROJECT MANAGER shall mean the person appointed by the Public Works Director for 
this Contract. 

PROJECT MANUAL shall contain the General Conditions, Special Conditions, 
Specifications, Shop Drawings and Plans for accomplishing the work. 

PROJECT SEGMENTS shall have the meaning set forth in Section 7.1 hereof. 

PUBLIC WORKS DIRECTOR shall mean the duly appointed Director of Public Works for 
the City of Prairie Village or designee.  

SHOP DRAWINGS shall mean all drawings, diagrams, illustrations, schedules and other 
data which are specifically prepared by the Contractor, a Subcontractor, manufacturer, 
fabricator, supplier or distributor to illustrate some portion of the Work, and all illustrations, 
brochures, standard schedules, performance charts, instructions, diagrams and other 
information prepared by a manufacturer, fabricator, supplier or distribution and submitted by 
the Contractor to illustrate material or equipment for some portion of the Work. 

SPECIFICATIONS shall mean those portions of the Project Manual consisting of written 
technical descriptions of materials, equipment, construction methods, standards and 
workmanship as applied to the Work and certain administrative details applicable thereto. 
They may include, but not necessarily be limited to: design specifications, e.g. 
measurements, tolerances, materials, inspection requirements and other information 
relative to the work; performance specifications, e.g., performance characteristics required, 
if any; purchase description specifications, e.g. products or equipment required by 
manufacturer, trade name and/or type; provided, however, equivalent alternatives 
(including aesthetics, warranty and manufacturer reputation) may be substituted upon 
written request and written approval thereof by the City. 

SPECIAL CONDITIONS shall mean the provisions in the document titled “Special 
Conditions” attached hereto and incorporation herein by reference. 

SUBCONTRACTOR shall mean an individual, firm or corporation having a direct contract 
width the Contractor or with another subcontractor for the performance of a part of the 
Work. 

SUBSTANTIAL COMPLETION shall be defined as being less than 100 percent of the Work 
required that will be completed by a specified date as agreed to in writing by both parties. 

TOTAL COMPLETION shall mean  all elements of a Project Segment or the Total Project 
Work is complete including all subsidiary items and “punch-list” items. 

TOTAL PROJECT WORK shall have the meaning set forth in Section 7.1 hereof.  

UNIT PRICE WORK shall mean Work quantities to be paid for based on unit prices.  Each 
unit price shall be deemed to include the Contractor’s overhead and profit for each 
separately identified item.  It is understood and agreed that estimated quantities of times for 
unit price work are not guaranteed and are solely for the purpose of comparison of bids and 
determining an initial Contract Price.  Determinations of actual quantities and classifications 
of unit price work shall be made by the City. 

UNUSUALLY SEVERE WEATHER  shall have the meaning set forth in Section 9.4 hereof. 
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WORK shall the mean the work to be done to complete the construction required of the 
Contractor by the Contract Documents, and includes all construction, labor, materials, tools, 
equipment and transportation necessary to produce such construction in accordance with 
the Contract Documents. 

WORK SCHEDULE shall have the meaning set forth in Section 7.2 hereof. 

1.2 Whenever any word or expression defined herein, or pronoun used instead, occurs in these 
Contract Documents; it shall have and is mutually understood to have the meaning 
commonly given.  Work described in words, which so applied have a well-known technical 
or trade meaning shall be held to refer to such, recognized standards. 

1.3 Whenever in these Contract Documents the words “as ordered,” “as directed”, “as 
required”, “as permitted”, “as allowed”, or words or phrases of like import are used, it is 
understood that the order, direction, requirement, permission or allowance of the Project 
Manager is intended. 

1.4 Whenever any statement is made in the Contract Documents containing the expression “it 
is understood and agreed”, or an expression of like import, such expression means the 
mutual understanding and agreement of the parties hereto. 

1.5 The words “approved”, “reasonable”, “suitable”, “acceptable”, “properly”, “satisfactorily”, or 
words of like effect in import, unless otherwise particularly specified herein, shall mean 
approved, reasonable, suitable, acceptable, proper or satisfactory in the judgment of the 
Project Manager.   

1.6 When a word, term or phrase is used in the Contract, it shall be interpreted or construed, 
first, as defined herein; second, if not defined, according to its generally accepted meaning 
in the construction industry; and, third, if there is no generally accepted meaning in the 
construction industry, according to its common and customary usage. 

1.7 All terms used herein shall have the meanings ascribed to them herein unless otherwise 
specified. 

2. ENTIRE AGREEMENT:

The Contract Documents, together with the Contractor's Performance, Maintenance and
Statutory bonds for the Work, constitute the entire and exclusive agreement between the
City and the Contractor with reference to the Work.  Specifically, but without limitation, this
Contract supersedes all prior written or oral communications, representations and
negotiations, if any, between the City and the Contractor.  The Contract may not be
amended or modified except by a modification as hereinabove defined.  These Contract
Documents do not, nor shall they be construed to, create any contractual relationship of any
kind between the City and any Subcontractor or remote tier Subcontractor.

3. INTENT AND INTERPRETATION

3.1 The intent of the Contract is to require complete, correct and timely execution of the Work.
Any Work that may be required, including construction, labor, materials, tools, equipment
and transportation, implied or inferred by the Contract Documents, or any one or more of
them, as necessary to produce the intended result, shall be provided by the Contractor for
the Contract Price.
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3.2 All time limits stated in the Contract Documents are of the essence of the Contract.  

3.3 The Contract is intended to be an integral whole and shall be interpreted as internally 
consistent.  What is required by any one Contract Document shall be considered as 
required by the Contract. 

3.4 The specification herein of any act, failure, refusal, omission, event, occurrence or condition 
as constituting a material breach of this Contract shall not imply that any other, non-
specified act, failure, refusal, omission, event, occurrence or condition shall be deemed not 
to constitute a material breach of this Contract. 

3.5 The Contractor shall have a continuing duty to read, carefully study and compare each of 
the Contract Documents and shall give written notice to the Project Manager of any 
inconsistency, ambiguity, error or omission, which the Contractor may discover, or should 
have discovered, with respect to these documents before proceeding with the affected 
Work.  The review, issuance, or the express or implied approval by the City or the Project 
Manager of the Contract Documents shall not relieve the Contractor of the continuing duties 
imposed hereby, nor shall any such review be evidence of the Contractor's compliance with 
this Contract.   

3.6 The City has prepared or caused to have prepared the Project Manual.  HHOWEVER, THE 
CITY MAKES NO REPRESENTATION OR WARRANTY AS TO ACCURACY OR 
FITNESS FOR PARTICULAR PURPOSE INTENDED OR ANY OTHER WARRANTY OF 
ANY NATURE WHATSOEVER TO THE CONTRACTOR CONCERNING SUCH 
DOCUMENTS.  By the execution hereof, the Contractor acknowledges and represents that 
it has received, reviewed and carefully examined such documents, has found them to be 
complete, accurate, adequate, consistent, coordinated and sufficient for construction, and 
that the Contractor has not, does not, and will not rely upon any representation or 
warranties by the City concerning such documents as no such representation or warranties 
have been made or are hereby made. 

3.7 As between numbers and scaled measurements in the Project Manual, the numbers shall 
govern; as between larger scale and smaller scale drawings, (e.g. 10:1 is larger than 100:1) 
the larger scale shall govern. 

3.8 The organization of the Project Manual into divisions, sections, paragraphs, articles (or 
other categories), shall not control the Contractor in dividing the Work or in establishing the 
extent or scope of the Work to be performed by Subcontractors. 

3.9 The Contract Documents supersedes all previous agreements and understandings 
between the parties, and renders all previous agreements and understandings void relative 
to these Contract Documents. 

3.10 Should anything be omitted from the Project Manual, which is necessary to a clear 
understanding of the Work, or should it appear various instructions are in conflict, the 
Contractor shall secure written instructions from the Project Manager before proceeding 
with the construction affected by such omissions or discrepancies.   

3.11 It is understood and agreed that the Work shall be performed and completed according to 
the true spirit, meaning, and intent of the Contract Documents. 

3.12 The Contractor's responsibility for construction covered by conflicting requirements, not 
provided for by addendum prior to the time of opening Bids for the Work represented 
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thereby, shall not extend beyond the construction in conformity with the less expensive of 
the said conflicting requirements.  Any increase in cost of Work required to be done in 
excess of the less expensive work of the conflicting requirements will be paid for as extra 
work as provided for herein. 

3.13 The apparent silence of the Project Manual as to any detail, or the apparent omission from 
them of a detailed description concerning any point, shall be regarded as meaning that only 
the best general practice is to be used.  All interpretations of the Project Manual shall be 
made on the basis above stated. 

3.14 The conditions set forth herein are general in scope and are intended to contain 
requirements and conditions generally required in the Work, but may contain conditions or 
requirements which will not be required in the performance of the Work under contract and 
which therefore are not applicable thereto.  Where any stipulation or requirement set forth 
herein applies to any such non-existing condition, and is not applicable to the Work under 
contract, such stipulation or requirement will have no meaning relative to the performance 
of said Work. 

3.15 KSA 16-113 requires that non-resident contractors appoint an agent for the service of 
process in Kansas. The executed appointment must then be filed with the Secretary of 
State, Topeka, Kansas. Failure to comply with this requirement shall disqualify the 
Contractor for the awarding of this Contract. 

4. CONTRACT COST

The City shall pay the Contractor for the performance of the Work embraced in this
Contract, and the Contractor will accept in full compensation therefore the sum (subject to
adjustment as provided by the Contract) of  Three Hundred Twelve Thousand and Zero
Cents DDOLLARS ($312,000.00) for all Work covered by and included in the Contract;
payment thereof to be made in cash or its equivalent and in a manner provided in the
Contract Documents.

5. WORK SUPERINTENDENT

5.1 The Contractor shall provide and maintain, continually on the site of Work during its
progress, an adequate and competent superintendent of all operations for and in
connection with the Work being performed under this Contract, either personally or by a
duly authorized superintendent or other representative.  This representative shall be
designated in writing at the preconstruction meeting.

5.2 The superintendent, or other representative of the Contractor on the Work, who has charge
thereof, shall be fully authorized to act for the Contractor, and to receive whatever orders as
may be given for the proper prosecution of the Work, or notices in connection therewith.
Use of Subcontractors on portions of the Work shall not relieve the Contractor of the
obligation to have a competent superintendent on the Work at all times.

5.3 The City shall have the right to approve the person who will be the Superintendent based
on skill, knowledge, experience and work performance.  The City shall also have the right to
request replacement of any superintendent.

5.4 The duly authorized representative shall be official liaison between the City and the
Contractor regarding the signing of pay estimates, change orders, workday reports and
other forms necessary for communication and Work status inquiries.  Upon Work
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commencement, the City shall be notified, in writing, within five (5) working days of any 
changes in the Contractor’s representative.  In the absence of the Contractor or 
representative, suitable communication equipment, which will assure receipt of messages 
within one (1) hour during the course of the workday, will also be required. 

5.5 The Contractor will be required to contact the Project Manager daily to advise whether 
and/or where the Contractor and/or the Subcontractor’s crews will be working that day, in 
order that the Project Manager’s representative is able to monitor properly the Work. 

6. PROJECT MANAGER

6.1 It is mutually agreed by and between the parties to this Agreement that the Project Manager
shall act as the representative of the City and shall observe and inspect, as required, the
Work included herein.

6.2 In order to prevent delays and disputes and to discourage litigation, it is further agreed by
and between the parties to this Agreement that the Project Manager shall, in good faith and
to the best of its ability, determine the amount and quantities of the several kinds of work
which are to be paid for under this Contract; that the Project Manager shall determine,
where applicable, questions in relation to said Work and the construction thereof; that
Project Manager shall, where applicable decide questions which may arise relative to the
execution of this Contract on the part of said Contractor; that the Project Manager's
decisions and findings shall be the conditions precedent to the rights of the parties hereto,
to any action on the Contract, and to any rights of the Contractor to receive any money
under this Contract provided, however, that should the Project Manager render any
decision or give any direction which, in the opinion of either party hereto, is not in
accordance with the meaning and intent of this Contract, either party may file with the
Project Manager and with the other party, within thirty (30) days a written objection to the
decision or direction so rendered and, by such action, may reserve the right to submit the
question to determination in the future.

6.3 The Project Manager, unless otherwise directed or agreed to by the City in writing, will
perform those duties and discharge those responsibilities allocated to the Project Manager
as set forth in this Contract.  The Project Manager shall be the City's representative from the
effective date of this Contract until final payment has been made.  The Project Manager
shall be authorized to act on behalf of the City only to the extent provided in this Contract.
The City and Project Manager may, from time to time, designate Inspectors to perform such
functions.

6.4 The City and the Contractor shall communicate with each other in the first instance through
the Project Manager.

6.5 The Project Manager shall be the initial interpreter of the requirements of the Project
Manual and the judge of the performance by the Contractor.  The Project Manager shall
render written graphic interpretations necessary for the proper execution or progress of the
Work with reasonable promptness on request of the Contractor.

6.6 The Project Manager will review the Contractor's Applications for Payment and will certify to
the City for payment to the Contractor those amounts then due the Contractor as provided
in this Contract.  The Project Manager's recommendation of any payment requested in an
Application for Payment will constitute a representation by Project Manager to City, based
on Project Manager's on-site observations of the Work in progress as an experienced and
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qualified design professional and on Project Manager's review of the Application for 
Payment and the accompanying data and schedules that the Work has progressed to the 
point indicated; that, to the best of the Project Manager's knowledge, information and belief, 
the quality of the Work is in accordance with the Project Manual (subject to an evaluation of 
the Work as a functioning whole prior to or upon Substantial Completion, to the results of 
any subsequent tests called for in the Project Manual, to a final determination of quantities 
and classifications for Unit Price Work if such is called for herein, and to any other 
qualifications stated in the recommendation); and that Contractor is entitled to payment of 
the amount recommended.  However, by recommending any such payment Project 
Manager will not thereby be deemed to have represented that exhaustive or continuous on-
site inspections have been made to check the quality or the quantity of the Work beyond the 
responsibilities specifically assigned to Project Manager in the Project Manual or that there 
may not be other matters or issues between the parties that might entitle Contractor to be 
paid additionally by the City or the City to withhold payment to Contractor. 

6.7 The Project Manager may refuse to recommend the whole or any part of any payment if, in 
Project Manager's opinion, it would be incorrect to make such representations to City. 
Project Manager may also refuse to recommend any such payment, or, because of 
subsequently discovered evidence or the results of subsequent inspections or tests, nullify 
any such payment previously recommended, to such extent as may be necessary in the 
Project Manager's opinion to protect the City from loss because: 

The Work is defective, or completed Work has been damaged requiring correction or
replacement,

The Contract Price has been reduced by Written Amendment or Change Order,

The City has been required to correct Defective Work or complete Work in accordance
with the Project Manual.

6.8 The City may refuse to make payment of the full amount recommended by the Project 
Manager because claims have been made against City on account of Contractor's 
performance or furnishing of the Work or liens have been filed in connection with the Work 
or there are other items entitling City to a set-off against the amount recommended, but City 
must give Contractor written notice (with a copy to Project Manager) stating the reasons for 
such action. 

6.9 The Project Manager will have the authority to reject Work which is defective or does not 
conform to the requirements of this Contract.  If the Project Manager deems it necessary or 
advisable, the Project Manager shall have authority to require additional inspection or 
testing of the Work for compliance with Contract requirements. 

6.10 The Project Manager will review, or take other appropriate action as necessary, concerning 
the Contractor's submittals, including Shop Drawings, Product Data and Samples.  Such 
review, or other action, shall be for the sole purpose of determining general conformance 
with the design concept and information given through the Project Manual. 

6.11 The Project Manager shall have authority to order minor changes in the Work not involving 
a change in the Contract Price or in Contract Time and consistent with the intent of the 
Contract.  Such changes shall be effected by verbal direction and then recorded on a Field 
Order and shall be binding upon the Contractor.  The Contractor shall carry out such Field 
Orders promptly. 
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6.12 The Project Manager, upon written request from the Contractor shall conduct observations 
to determine the dates of Substantial Completion, Total Completion and the date of Final 
Acceptance.  The Project Manager will receive and forward to the City for the City's review 
and records, written warranties and related documents from the Contractor required by this 
Contract and will issue a final Certificate for Payment to the City upon compliance with the 
requirements of this Contract. 

6.13 The Project Manager's decisions in matters relating to aesthetic effect shall be final if 
consistent with the intent of this Contract. 

6.14 The Project Manager will NNOT be responsible for Contractor's means, methods, 
techniques, sequences, or procedures or construction, or the safety precautions and 
programs incident thereto and will not be responsible for Contractor's failure to perform the 
Work in accordance with the Project Manual.  The Project Manager will not be responsible 
for the acts or omissions of the Contractor or any Subcontractor or any of its or their agents 
or employees, or any other person at the site or otherwise performing any of the Work 
except as may otherwise be provided. 

6.15 Any plan or method of work suggested by the Project Manager, or other representatives of 
the City, to the Contractor, but not specified or required, if adopted or followed by the 
Contractor in whole or in part, shall be used at the risk and responsibility of the Contractor, 
and the Project Manager and the City will assume no responsibility therefore. 

6.16 It is agreed by the Contractor that the City shall be and is hereby authorized to appoint or 
employ, either directly or through the Project Manager, such City representatives or 
observers as the City may deem proper, to observe the materials furnished and the work 
performed under the Project Manual, and to see that the said materials are furnished, and 
the said work performed, in accordance with the Project Manual therefore.  The Contractor 
shall furnish all reasonable aid and assistance required by the Project Manager, or by the 
resident representatives for proper observation and examination of the Work and all parts 
thereof. 

6.17 The Contractor shall comply with any interpretation of the Project Manual by the Project 
Manager, or any resident representative or observer so appointed, when the same are 
consistent with the obligations of the Project Manual.  However, should the Contractor 
object to any interpretation given by any subordinate Project Manager, resident 
representative or observer, the Contractor may appeal in writing to the City Director of 
Public Works for a decision. 

6.18 Resident representatives, observers, and other properly authorized representatives of the 
City or Project Manager shall be free at all times to perform their duties, and intimidation or 
attempted intimidation of any one of them by the Contractor or by any of its employees, 
shall be sufficient reason, if the City so decides, to annul the Contract. 

6.19 Such observation shall not relieve the Contractor from any obligation to perform said Work 
strictly in accordance with the Project Manual. 

7. WORK SCHEDULE:

7.1 The Work is comprised of one large project (sometimes referred to as “TTotal Project Work”)
and, in some cases, is partitioned into smaller subprojects referred to in this Agreement as
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“PProject Segments.”  A Contract Time shall be stated in the Contract Documents for both 
the Total Project Work and, when applicable, the Project Segments.   

7.2 At the time of execution of this Contract, the Contractor shall furnish the Project Manager 
with a schedule (“WWork Schedule”) setting forth in detail (in the critical path method) the 
sequences proposed to be followed, and giving the dates on which it is expected that 
Project Segments will be started and completed within the Contract Time.  The Work 
Schedule is subject to approval by the City. 

7.3 Monthly Work Schedule reports shall accompany the Contractor's pay request for Work 
completed. Where the Contractor is shown to be behind schedule, it shall provide an 
accompanying written summary, cause, and explanation of planned remedial action. 
Payments or portions of payments may be withheld by the City upon failure to maintain 
scheduled progress of the Work as shown on the approved Work Schedule. 

7.4 At a minimum the Contractor shall update and submit the Work Schedule for review weekly, 
unless otherwise agreed upon by the City.  

7.5 The Contractor, within ten (10) calendar days after being instructed to do so in a written 
notice from the City, shall commence the Work to be done under this Contract.  

7.6 If at any time, in the opinion of the Project Manager or City, proper progress is not being 
maintained; changes shall be proposed in the Work Schedule and resubmitted for 
consideration and approval. 

7.7 If the Contractor has not completed Project Segments and is within a non-performance 
penalty period, it shall not be allowed to undertake a new Project Segment until the Project 
Segment in dispute is completed, unless expressly permitted by the City. 

7.8 The operation of any tool, equipment, vehicle, instrument, or other noise-producing device 
is prohibited to start before or continue after the hours of 7 AM and 10 PM, Monday through 
Friday (except Fridays which shall be until Midnight) and 8 AM and midnight on Weekends 
(except Sunday which shall be 10 PM).  Violation of this requirement is Prima Facia 
Violation of City Municipal Code 11-202. 

7.9 No work shall be undertaken on Saturdays, Sundays and Holidays (Christmas, New Years, 
Martin Luther King’s Birthday, President’s Day, Memorial Day, Independence Day, Labor 
Day and Thanksgiving) without the express written approval of the City Project Manager.  If 
it is necessary to perform proper care, maintenance, or protection of work already 
completed or of equipment used, or in the case of an emergency verbal permission may be 
obtained through the Project Manager. 

7.10 Night work may be established by the Contractor, as a regular procedure, with the written 
permission of the City; such permission, however, may be revoked at any time by the City if 
the Contractor fails to maintain adequate equipment for the proper prosecution and control 
of all operations performed as part of the Work. 

7.11 The Contractor shall provide 24 hours notice prior to commencing any work to the City 
Project Manager.  The Contractor shall communicate immediately any changes in the Work 
Schedule to the Project Manager for approval by the City. 
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8. DELAYS AND EXTENSIONS OF TIME 

8.1 In executing the Contract, the Contractor expressly covenants and agrees that, in 
undertaking the completion of the Work within the Contract Time, it has taken into 
consideration and made allowances for all of the ordinary delays and hindrances incident to 
such Work, whether growing out of delays in securing materials, workers, weather 
conditions or otherwise.  No charge shall be made by the Contractor for hindrances or 
delays from any cause during the progress of the Work, or any portion thereof, included in 
this Contract. 

8.2 Should the Contractor, however, be delayed in the prosecution and completion of the Work 
by reason of delayed shipment orders, or by any changes, additions, or omissions therein 
ordered in writing by the City, or by strikes or the abandonment of the Work by the persons 
engaged thereon through no fault of the Contractor, or by any act taken by the U.S. 
Government such as the commandeering of labor or materials, embargoes, etc., which 
would affect the fabrication or delivery of materials and/or equipment to the Work; or by 
neglect, delay or default of any other contractor of the City, or delays caused by court 
proceedings; the Contractor shall have no claims for damages or additional compensation 
or costs for any such cause or delay; but it shall in such cases be entitled to such extension 
of the time specified for the completion of the Work as the City and the Project Manager 
shall award in writing on account of such delays, provided, however, that claim for such 
extension of time is made by the Contractor to the City and the Project Manager in writing 
within one (1) week from the time when any such alleged cause for delay shall occur.    

9. ADVERSE WEATHER: 

9.1 Extensions of time for Adverse Weather shall be granted only under the conditions as 
hereinafter provided. 

9.2 For conditions of weather or conditions at the site, so unusual as not to be reasonably 
anticipated, as determined by the Project Manager, an average or usual number of 
inclement days when work cannot proceed are to be anticipated during the construction 
period and are not to be considered as warranting extension of time. 

9.3 “AAdverse Weather” is defined as atmospheric conditions or the impact thereof at a definite 
time and place, which are unfavorable to construction activities such that they prevent work 
on critical activities for 50 percent or more of the Contractor's scheduled workday. 

9.4 “UUnusually Severe Weather” is defined as weather, which is more severe than the adverse 
weather anticipated for the season, location, or activity involved. 

9.5 Time Extensions for Unusually Severe Weather:  In order for any request for time extension 
due to Unusually Severe Weather to be valid, the Contractor must document all  of the 
following conditions: 

The weather experienced at the Work site during the Contract period is more severe 
than the Adverse Weather anticipated for the Work location during any given month. 

The Unusually Severe Weather actually caused a delay to the completion of the Work. 

The delay must be beyond the control and without fault or negligence by the Contractor. 
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9.6 The following schedule of monthly-anticipated Adverse Weather delays will constitute the 
baseline for monthly weather time evaluations.  The Contractor's Work Schedule must 
reflect these anticipated adverse weather delays in all weather affected activities: 

MONTHLY ANTICIPATED ADVERSE WEATHER DELAY 
WORK DAYS BASED ON FIVE (5) DAY WORK WEEK 

JAN FEB MAR APR MAY JUN JUL AUG SEP OCT NOV DEC 

10 8 7 6 7 7 5 5 5 4 5 9 
 
9.7 Upon receipt of the Notice to Proceed, and continuing throughout the Contract, the 

Contractor shall record on its daily construction report, the occurrence of Adverse Weather 
and resultant impact to the Work Schedule. 

9.8 The number of actual Adverse Weather delay days shall include days affected by actual 
Adverse Weather (even if Adverse Weather occurred in the previous month), and shall be 
calculated chronologically from the first to the last day of each month, and be recorded as 
full workdays. 

9.9 If the number of actual Adverse Weather delay days in a given month exceeds the number 
of days anticipated above, the difference shall be multiplied by 7/5 to convert any qualifying 
workday delays to calendar days.  The resulting number of qualifying lost days shall be 
added to the Contract Time. 

9.10 The determination that Unusually Severe Weather occurred does not automatically mean 
an extension of time will be granted.  The Contractor must substantiate the Unusually 
Severe Weather delayed work activities on the critical path of the Work Schedule. 

9.11 Full consideration for equivalent fair weather workdays shall be given.  If the number of 
actual Adverse Weather delays in a given month is less than the number of days 
anticipated as indicated above, the difference shall be multiplied by 7/5 to convert any 
workday increases to calendar days.  The resulting number of qualifying extra days will be 
accumulated and subtracted from any future month's days lost due to unusually severe 
weather. 

9.12 The net cumulative total of extra days/lost days shall not result in a reduction of Contract 
Time and the date of Substantial Completion shall not be changed because of unusually 
favorable weather. 

9.13 In converting workdays to calendar days, fractions 0.5 and greater shall be rounded up to 
the next whole number.  Fractions less than 0.5 shall be dropped. 

9.14 The Contractor shall summarize and report all actual Adverse Weather delay days for each 
month to the Project Manager by the tenth (10th) day of the following month.  A narrative 
indicating the impact of Adverse Weather conditions on the Work Schedule shall be 
included. 

9.15 Any claim for extension of time due to Unusually Severe Weather shall be submitted to the 
Project Manager within 7 days of the last day of the commencement of the event giving rise 
to the delay occurred.  Resolution of any claim shall follow the procedures described above. 
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9.16 The Contractor shall include and indicate the monthly-anticipated Adverse Weather days, 
listed above, in the Work Schedule.  (Reference Section 7.1 for Work Schedule 
requirements) 

9.17 The Contractor shall indicate the approved Adverse Weather days (whether less or more 
than the anticipated days) in its Work Schedule updates. 

10. LIQUIDATED DAMAGES

10.1 Contractor agrees that time is of the essence and any term pertaining to Contractor timely 
performing so as to achieve Total Completion within the Contract Time is a material 
provision of this Contract.  Further, the parties acknowledge that City’s damages in the 
event of delay are difficult to ascertain and consequently agree that, in the event and to the 
extent that actual date of Total Completion is delayed beyond the Contract Time for the 
Total Project Work or Project Segments attributable solely or concurrently to (i) an act or 
omission of Contractor or any of its subcontractors or suppliers, or (ii) in whole or in part, to 
any other event or condition within the Contractor’s reasonable control (and not for reasons 
solely attributable to City), the Contractor shall be assessed a liquidated damage, and not 
as a penalty, in the amount set forth in the Special Conditions for each calendar day beyond 
the applicable Contract Time.  Such amount shall be deducted from any amounts due 
Contractor under this Agreement. 

10.2 Further, the Contractor agrees that, in the event Contractor does not carry out such Work at 
such rates of progress as required by the Work Schedule approved by the City, the City 
may, at its option and without Contractor receiving any additional compensation therefore, 
require Contractor to increase the number of qualified supervisory personnel and/or 
workers and the amount of equipment employed in the performance of the Work to such 
extent as City may deem necessary or desirable.  In addition, City, at its option, may 
supplement Contractor’s manpower by entering into contracts with other contractors to 
perform the Work.  All costs that are incurred by City, in this regard, including reasonable 
attorney’s fees, shall be deducted from any sums due Contractor or City may make demand 
on Contractor for reimbursement of such costs. 

11. PAYMENT PROCEDURE

11.1 Based upon Applications for Payment submitted to the Project Manager by the Contractor 
and Certificates for Payment issued by the Project Manager, the City shall make progress 
payments on account of the contract sum to the Contractor as provided below and 
elsewhere in the Contract Documents. 

11.2 The period covered by each Application for Payment shall be one calendar month ending 
on the last day of the month or on a mutually agreed date by City and Contractor. 

11.3 The Contractor warrants that title to all Work covered by an Application for Payment will 
pass to the City no later than the time of payment.  The Contractor further warrants that 
upon submittal on the first day of each month of an Application for Payment, all Work for 
which payments have been received from the City shall be free and clear of liens, claims, 
security interest or other encumbrances in favor of the Contractor or any other person or 
entity whatsoever. 

11.4 Each application for payment must be submitted with Contractor's waiver for period of 
construction covered by application.  Each Application for Payment will be submitted with 
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executed waivers from the subcontractors or sub-contractors and suppliers for the previous 
period of construction covered by the previous application.  The final payment application 
must be submitted together with or preceded by final or complete waivers from every entity 
involved with performance of the Work covered by the payment request. 

11.5 The Contractor will submit waivers on forms, and executed in a manner, acceptable to City. 

11.6 The Contractor shall promptly pay each Subcontractor out of the amount paid to the 
Contractor because of such Subcontractor's Work the amount to which such Subcontractor 
is entitled.  In the event the City becomes informed that the Contractor has not paid a 
Subcontractor as herein provided, the City shall have the right, but not the duty, to issue 
future checks in payment to the Contractor of amounts otherwise due hereunder naming 
the Contractor and such Subcontractor as joint payees.  Such joint check procedure, if 
employed by the City, shall be deemed payment to the Contractor but shall create no rights 
in favor of any person or entity beyond the right of the named payees to payment of the 
check and shall not be deemed to commit the City to repeat the procedure in the future. 

11.7 The Project Manager will, upon receipt of a written Application for Payment from the 
Contractor, review the amount of Work performed during the preceding period and the 
value thereof at the unit prices contracted.  From the amounts so ascertained, there shall be 
deducted ten percent (10%) to be retained until after final completion of the entire Work to 
the satisfaction of the City.  The Project Manager will submit an estimate each month to the 
City for payment to the Contractor, except that no amount less than $500.00 will be 
submitted unless the total amount of the Contract remaining unpaid is less than $500.00. 

11.8 Deductions will be made from progress payments if the Contract includes a provision for a 
lump sum or a percentage deduction.  Lump sum deductions will be that portion of the 
stated lump sum computed as the ratio that the amount earned bears to the Contract Price. 
Percentage deductions will be computed at the stated percentage of the amount earned. 

11.9 No progress payment, nor any use or occupancy of the Work by the City, shall be 
interpreted to constitute an acceptance of any Work not in strict accordance with this 
Contract. 

11.10 The City may decline to make payment, may withhold funds, and, if necessary, may 
demand the return of some or all of the amounts previously paid to the Contractor, to 
protect the City from loss because of: 

Defective Work not remedied by the Contractor;

Claims of third parties against the City or the City's property;

Failure by the Contractor to pay Subcontractors or others in a prompt and proper
fashion;

Evidence that the balance of the Work cannot be completed in accordance with the
Contract for the unpaid balance of the Contract Price;

Evidence that the Work will not be completed in the time required for substantial or final
completion;

Persistent failure to carry out the Work in accordance with the Contract;
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Damage to the City or a third party to whom the City is, or may be, liable;

Evidence that the Work is not progressing according to agreed upon schedule by both
parties.

11.11 In the event that the City makes written demand upon the Contractor for amounts previously 
paid by the City as contemplated in this subparagraph, the Contractor shall promptly 
comply with such demand and refund such monies to the City. 

11.12 Neither the observation by the City or any of the City's officials, employees, or agents, nor 
any order by the City for payment of money, nor any payment for, or acceptance of, the 
whole or any part of the Work by the City or Project Manager, nor any extension of time, nor 
any possession taken by the City or its employees, shall operate as a waiver of any 
provision of this Contract, or of any power herein reserved to the City, or any right to 
damages herein provided, nor shall any waiver of any breach in this Contract be held to be 
a waiver of any other or subsequent breach. 

12. COMPLETION  AND  FINAL PAYMENT

12.1 Upon Total Completion, when the Contractor is ready for a final inspection of the Total 
Project Work, it shall notify the City and the Project Manager thereof in writing.  Thereupon, 
the Project Manager will make final inspection of the Work and, if the Work is complete in 
accordance with this Contract, the Project Manager will promptly issue a final Certificate for 
Payment certifying to the City that the Work is complete and the Contractor is entitled to the 
remainder of the unpaid Contract Price, less any amount withheld pursuant to this Contract. 
If the Project Manager is unable to issue its final Certificate for Payment and is required to 
repeat its final inspection of the Work, the Contractor shall bear the cost of such repeat final 
inspection(s), which cost may be deducted by the City from the Contractor's full payment. 

12.2 The Contractor shall not be entitled to any payment unless and until it submits to the Project 
Manager its affidavit that all payrolls, invoices for materials and equipment, and other 
liabilities connected with the Work for which the City, or the City's property might be 
responsible, have been fully paid or otherwise satisfied; releases and waivers of lien from 
all Subcontractors and Suppliers of the Contractor and of any and all other parties required 
by the City; and consent of Surety, if any, to final payment.  If any third party fails or refuses 
to provide a release of claim or waiver of lien as required by the City, the Contractor shall 
furnish a bond satisfactory to the City to discharge any such lien or indemnify the City from 
liability. 

12.3 The City shall make final payment of all sums due the Contractor within thirty days of the 
Project Manager's execution of a final Certificate for Payment. 

12.4 Acceptance of final payment shall constitute a waiver of all claims against the City by the 
Contractor except for those claims previously made in writing against the City by the 
Contractor, pending at the time of final payment, and identified in writing by the Contractor 
as unsettled at the time of its request for final inspection. 

13. CLAIMS BY THE CONTRACTOR

13.1 All Contractor claims shall be initiated by written notice and claim to the Project Manager. 
Such written notice and claim must be furnished within seven calendar days after 
occurrence of the event, or the first appearance of the condition, giving rise to the claim. 
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13.2 The Contractor shall diligently proceed with performance of this Contract whether or not 
there be such a claim pending and the City shall continue to make payments to the 
Contractor in accordance with this Contract.  The resolution of any claim shall be reflected 
by a Change Order executed by the City, the Project Manager and the Contractor. 

13.3 Should concealed and unknown conditions which could not, with reasonable diligence, 
have been discovered in the performance of the Work (a) below the surface of the ground 
or (b) in an existing structure differ materially with the conditions indicated by this Contract, 
or should unknown conditions of an unusual nature differing materially from those ordinarily 
encountered in the area and generally recognized as inherent in Work of the character 
provided by this Contract, be encountered, the Contract Price shall be equitably adjusted by 
the Change Order upon the written notice and claim by either party made within seven (7) 
days after the first observance of the condition.  As a condition precedent to the City having 
any liability to the Contractor for concealed or unknown conditions, the Contractor must give 
the City written notice of, and an opportunity to observe, the condition prior to disturbing it. 
The failure by the Contractor to make the written notice and claim as provided in this 
Subparagraph shall constitute a waiver by the Contractor of any claim arising out of or 
relating to such concealed or unknown condition. 

13.4 If the Contractor wishes to make a claim for an increase in the Contract Price, as a 
condition precedent to any liability of the City therefore, the Contractor shall give the City 
written notice of such claim within seven (7) days after the occurrence of the event, or the 
first appearance of the condition, giving rise to such claim.  Such notice shall be given by 
the Contractor before proceeding to execute any additional or changed Work.  The failure 
by the Contractor to give such notice and to give such notice prior to executing the Work 
shall constitute a waiver of any claim for additional compensation. 

13.5 The City reserves the right to increase or decrease quantities, and alter the details of 
construction including grade and alignment as the Project Manager may consider 
necessary or desirable, by approved Change Order.  Such modifications shall not invalidate 
the Contract nor release the surety.  Unless such alterations and increases or decreases 
change the total cost of the Work, based on the originally estimated quantities and the unit 
prices bid, by more than 25 percent, or change the total cost of any major item, based on 
the originally estimated quantities and the unit price bid, by more than 25 percent, the 
Contractor shall perform the work altered, increased or decreased, at a negotiated price or 
prices.  (A major item shall mean any bid item, the total cost of which exceeds 12-1/2 
percent of the total Contract Price based on the proposed quantity and the contract unit 
price). 

13.6 When the alterations cause an increase or decrease in excess of the 25 percent indicated 
above, either the Contractor or the Project Manager may request an adjustment of the unit 
price to be paid for the item or items. 

13.7 If a mutually agreeable adjustment cannot be obtained, the City reserves the right to 
terminate the Contract as it applies to the items in question and make such arrangements 
as may be deemed necessary to complete the Work. 

13.8 In connection with any claim by the Contractor against the City for compensation in excess 
of the Contract Price, any liability of the City for the Contractor's costs shall be strictly limited 
to direct costs incurred by the Contractor and shall not include standby costs, indirect costs 
or consequential damages of the Contractor.  The City shall not be liable to the Contractor 
for claims of third parties. 
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13.9 If the Contractor is delayed in progressing any task which at the time of the delay is then 
critical or which during the delay becomes critical, as the sole result of any act or neglect to 
act by the City or someone acting in the City's behalf, or by changes ordered in the Work, 
unusual delay in transportation, unusually adverse weather conditions not reasonably 
anticipated, fire or any causes beyond the Contractor's control, then the date for achieving 
Final Acceptance of the Work shall be extended upon the written notice and claim of the 
Contractor to the City, for such reasonable time as the City may determine.  Any notice and 
claim for an extension of time by the Contractor shall be made not more than seven 
calendar days after the occurrence of the event or the first appearance of the condition-
giving rise to the claim and shall set forth in detail the Contractor's basis for requiring 
additional time in which to complete the Work.  In the event the delay to the Contractor is a 
continuing one, only one notice and claim for additional time shall be necessary.  If the 
Contractor fails to make such claim as required in this subparagraph, any claim for an 
extension of time shall be waived. 

13.10 The Contractor shall delay or suspend the progress of the work or any part thereof, 
whenever so required by written order of the City, and for such periods of time as required; 
provided, that in the event of such delay or delays or of such suspension or suspensions of 
the progress of the work, or any part thereof, the time for completion of work so suspended 
or of work so delayed by such suspension or suspensions shall be extended for a period 
equivalent to the time lost by reason of such suspension or suspensions; but such order of 
the City or Project Manager shall not otherwise modify or invalidate in any way, any of the 
provisions of this Contract.  In the event that the work shall be stopped by written order of 
the City, any expense, which, in the sole opinion and judgment of the City, is caused by the 
City, shall be paid by the City to the Contractor. 

13.11 In executing the Contract Documents, the Contractor expressly covenants and agrees that, 
in undertaking to complete the Work within the time herein fixed, it has taken into 
consideration and made allowances for all hindrances and delays incident to such work, 
whether growing out of delays in securing materials or workers or otherwise.  No charge 
shall be made by the Contractor for hindrances or delays from any cause during the 
progress of the work, or any portion thereof, included in this Contract, except as provided 
herein. 

13.12 In addition to the Project Manual particular to Mobilization found elsewhere in this 
document, additional mobilization shall not be compensable for work outside of the 
designated areas for work deemed essential by the City.  A quantity of work equal to as 
much as 10% of the total Contract may be required to be performed beyond the boundaries 
of the designated work areas 

14. CHANGES IN THE WORK

14.1 Changes in the Work within the general scope of this Contract, consisting of additions, 
deletions, revisions, or any combination thereof, may be ordered without invalidating this 
Contract, by Change Order or by Field Order. 

14.2 The Project Manager shall have authority to order minor changes in the Work not involving 
a change in the Contract Price or in Contract Time and consistent with the intent of the 
Contract.  Such changes shall be effected by verbal direction and then recorded on a Field 
Order and shall be binding upon the Contractor.  The Contractor shall carry out such Field 
Orders promptly. 
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14.3 Any change in the Contract Price resulting from a Change Order shall be by mutual 
agreement between the City and the Contractor as evidenced by the change in the Contract 
Price being set forth in the Change Order, and, together with any conditions or 
requirements related thereto, being initialed by both parties. 

14.4 If no mutual agreement occurs between the City and the Contractor relative to a change in 
the Work, the Contractor shall proceed with the Work that is the subject of the Change 
Order, and the change in the Contract Price, if any, shall then be determined by the Project 
Manager on the basis of the reasonable expenditures or savings of those performing, 
deleting or revising the Work attributable to the change, including, in the case of an 
increase or decrease in the Contract Price, a reasonable allowance for direct job site 
overhead and profit.  In such case, the Contractor shall present, in such form and with such 
content to the City, as the Project Manager requires, an itemized accounting of such 
expenditures or savings, plus appropriate supporting data for inclusion in a Change Order. 
Reasonable expenditures or savings shall be limited to the following:  reasonable costs of 
materials, supplies or equipment, including delivery costs, reasonable costs of labor, 
including social security, old age and unemployment insurance, fringe benefits required by 
agreement or custom, and worker's compensation insurance, reasonable rental costs of 
machinery and equipment exclusive of hand tools, whether rented from the Contractor or 
others, permit fees, and sales, use or other taxes related to the Work, and reasonable cost 
of direct supervision and job site field office overhead directly attributable to the change.  In 
no event shall any standby time or any expenditure or savings associated with the 
Contractor's home office or other non-job site overhead expense be included in any change 
in the Contract Price.  Further, in no event shall the Contractor's overhead expense exceed 
ten (10%) percent of the reasonable expenditures.  Pending final determination of 
reasonable expenditures or savings to the City, payments on account shall be made to the 
Contractor on the Project Manager's Certificate for Payment. 

14.5 If unit prices are provided in the Contract, and if the quantities contemplated are so 
changed in a proposed Change Order that the application of such unit prices to the 
quantities of Work proposed would cause substantial inequity to the City or to the 
Contractor, the applicable unit prices shall be equitably adjusted. 

14.6 The execution of a Change Order by the Contractor shall constitute conclusive evidence of 
the Contractor's agreement to the ordered changes in the Work, this Contract as thus 
amended, the Contract Price and the Contract Time.  The Contractor, by executing the 
Change Order, waives and forever releases any claim including impact against the City for 
additional time or compensation for matters relating to or arising out of or resulting from the 
Work included within or affected by the executed Change Order. 

15. INSURANCE AND BONDS.

15.1 The Contractor shall secure and maintain, throughout the duration of the agreement, 
insurance (on an occurrence basis unless otherwise agreed to) of such types and in at least 
such amounts as required herein. Contractor shall provide certificates of insurance and 
renewals thereof on forms acceptable to the City. The City shall be notified by receipt of 
written notice from the insurer or the Contractor at least thirty (30) days prior to material 
modification or cancellation of any policy listed on the Certificate. 

15.2 The Contractor, upon receipt of notice of any claim in connection with this Agreement, shall 
promptly notify the City, providing full details thereof, including an estimate of the amount of 
loss or liability.  The Contractor shall monitor and promptly notify the City of any reduction in 
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limits of protection afforded under any policy listed in the Certificate (or otherwise required 
by the Contract Documents) if the Contractor’s limits of protection shall have been impaired 
or reduced to such extent that the limits fall below the minimum amounts required herein. 
The Contractor shall promptly reinstate the original limits of liability required hereunder and 
shall furnish evidence thereof to the City. 

15.3 Minimum Requirements Commercial General Liability Policy Limits – 

General Aggregate: $2,000,000 
Products / Completed Operations Aggregate: $2,000,000 
Personal & Advertising Injury: $1,000,000 
Each Occurrence: $1,000,000 

Policy MUST include the following conditions: 

A. Pollution Liability (Applicable only to contracts involving pollutants such as asbestos 
& lead abatement, sludge or other waste abatement, etc.) 

B. NAME CITY OF PRAIRIE VILLAGE AS “ADDITIONAL INSURED” 

15.4 Automobile Liability Policy shall protect the Contractor against claims for bodily injury and/or 
property damage arising from the ownership or use of any owned, hired and/or non-owned 
vehicle. 

Limits (Same as Commercial General Liability) – 
Combined Single Limits, Bodily Injury and Property Damage - Each Accident: 

Policy MUST include the following condition: 
NAME CITY OF PRAIRIE VILLAGE AS “ADDITIONAL INSURED” 

15.5 Umbrella Liability. The Umbrella / Excess Liability must be at least as broad as the 
underlying general liability and automobile liability policies. 

Limits – 
Each Occurrence $1,000,000 
General Aggregate $1,000,000 

15.6 Workers' Compensation.  This insurance shall protect the Contractor against all claims 
under applicable state workers' compensation laws. The Contractor shall also be protected 
against claims for injury, disease or death of employees which, for any reason, may not fall 
within the provisions of workers' compensation law. The policy limits shall not be less than 
the following: 

Workers' Compensation: Statutory 

Employer's Liability: 
Bodily Injury by Accident $100,000 each accident 
Bodily Injury by Disease $500,000 policy limit 
Bodily Injury by Disease $100,000 each employee 

15.7 The City will only accept coverage from an insurance carrier who offers proof that it: 
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Is authorized to do business in the State of Kansas; 
Carries a Best's policy holder rating of A- or better; and 
Carries at least a Class VIII financial rating, oor 
Is a company mutually agreed upon by the City and Contractor. 

15.8 Subcontractor’s Insurance.  If a part of the Agreement is to be sublet, the Contractor shall 
either: 

A. Cover all subcontractor’s in its insurance policies, or 

B. Require each subcontractor not so covered to secure insurance which will protect 
subcontractor against all applicable hazards or risks of loss as and in the minimum 
amounts designated. 

Whichever option is chosen, Contractor shall indemnify and hold harmless the City as to 
any and all damages, claims or losses, including attorney's fees, arising out of the acts or 
omissions of its Subcontractors. 

15.9 Prior to commencing any work, Contractor shall provide City with certificates evidencing 
that (1) all Contractor’s insurance obligations required by the contract documents are in full 
force and in effect and will remain in effect until Contractor has completed all of the work 
and has received final payment from City and (2) no insurance coverage will be canceled, 
renewal refused, or materially changed unless at least thirty (30) days prior written notice is 
given to City. Contractor’s property insurance shall not lapse or be canceled if City occupies 
a portion of the work. Contractor shall provide City with the necessary endorsements from 
the insurance company prior to occupying a portion of the work. 

15.10 Waiver of Subrogation.  All insurance coverage required herein shall contain a waiver of 
subrogation in favor of the City.  Contractor's insurance policies shall be endorsed to 
indicate that Contractor’s insurance coverage is primary and any other insurance 
maintained by City is non-contributing as respects the work of Contractor. 

15.11 Additional Insurance.  Excess Liability coverage or additional insurance covering special 
hazards may be required on certain projects.  Such additional insurance requirements shall 
be as specified in Special Conditions. 

15.12 Bonds and Other Performance Security. Contractor shall provide a Performance Bond, 
Maintenance Bond and a Statutory Bond in the amount of one hundred percent (100%) of 
the Contract Price to cover the entire scope of Work and any other specific performance 
security that may be indicated in this Contract. With each bond there shall be filed with the 
City one copy of “Power of Attorney” certified to include the date of the bonds. 

16. INDEMNITY

16.1 For purposes of indemnification requirements as set forth throughout the Contract, the 
following terms shall have the meaning set forth below: 

“TThe Contractor” means and includes Contractor, all of his/her affiliates and subsidiaries, 
his/her Subcontractors and material men and their respective servants, agents and 
employees; and “LLoss” means any and all loss, damage, liability or expense, of any nature 
whatsoever, whether incurred as a judgment, settlement, penalty, fine or otherwise 
(including attorney’s fees and the cost of defense), in connection with any action, 
proceeding, demand or claim, whether real or spurious, for injury, including death, to any 
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person or persons or damages to or loss of, or loss of the use of, property of any person, 
firm or corporation, including the parties hereto, which arise out of or are connected with, or 
are claimed to arise out of or be connected with, the performance of this Contract whether 
arising before or after the completion of the work required hereunder. 

16.2 For purposes of this Contract, and without in any way limiting indemnification obligations 
that may be set forth elsewhere in the Contract, the Contractor hereby agrees to indemnify, 
defend and hold harmless the City from any and all Loss where Loss is caused or incurred 
or alleged to be caused or incurred in whole or in part as a result of the negligence or other 
actionable fault of the Contractor, his/her employees, agents, Subcontractors and suppliers. 

16.3 It is agreed as a specific element of consideration of this Contract that this indemnity shall 
apply notwithstanding the joint, concurring or contributory or comparative fault or 
negligence of the City or any third party and, further, notwithstanding any theory of law 
including, but not limited to, a characterization of the City’s or any third party’s joint, 
concurring or contributory or comparative fault or negligence as either passive or active in 
nature. 

16.4 Nothing in this section shall be deemed to impose liability on the Contractor to indemnify the 
City for Loss when the negligence or other actionable fault the City is the sole cause of 
Loss. 

16.5 With respect to the City’s rights as set forth herein, the Contractor expressly waives all 
statutory defenses, including, but not limited to, those under workers compensation, 
contribution, comparative fault or similar statutes to the extent said defenses are 
inconsistent with or would defeat the purpose of this section. 

17. SUCCESSORS AND ASSIGNS

17.1 The City and Contractor bind themselves, their successors, assigns and legal 
representatives to the other party hereto and to successors, assigns and legal 
representatives of such other party in respect to covenants, agreements and obligations 
contained in this Contract.   

17.2 The Contractor shall not assign or sublet the work, or any part thereof, without the previous 
written consent of the City, nor shall it assign, by power of attorney or otherwise, any of the 
money payable under this Contract unless by and with the like written consent of the City. 
In case the Contractor assigns all, or any part of any moneys due or to become due under 
this Contract, the instrument of assignment shall contain a clause substantially to the affect 
that it is agreed that the right of the assignee in and to any moneys due or to become due to 
the Contractor shall be subject to all prior liens of all persons, firms and corporations for 
services rendered or materials supplied for the performance of the Work called for in this 
Contract. 

17.3 Should any Subcontractor fail to perform in a satisfactory manner, the work undertaken, its 
subcontract shall be immediately terminated by the Contractor upon notice from the City. 
Performing in an unsatisfactory manner is defined as consistently having more than 10% of 
work unacceptable.  The Contractor shall be as fully responsible to the City for the acts and 
omissions of the subcontractors, and of persons either directly or indirectly employed by 
them, as Contractor is for the acts and omissions of persons directly employed.  Nothing 
contained in this Contract shall create any contractual relations between any Subcontractor 
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and the City, nor shall anything contained in the Contract Documents create any obligation 
on the part of the City to pay or to see to the payment of any sums due any Subcontractor. 

17.4 The Contractor shall not award subcontracts which total more than forty-five (45%) of the 
Contract Price and shall perform within its own organization work amounting to not less 
than fifty-five percent (55%) of the total Contract Price.  Approval by the City of any 
Subcontractor shall not constitute a waiver of any right of the City to reject Defective Work, 
material or equipment not in compliance with the requirements of the Contract Documents. 
The Contractor shall not make any substitution for any Subcontractor accepted by the City 
unless the City so agrees in writing. 

17.5 The Contractor shall not subcontract, sell, transfer, assign or otherwise dispose of the 
Contract or any portion thereof without previous written consent from the City.  In case such 
consent is given, the Contractor, shall be permitted to subcontract a portion thereof, but 
shall perform with his/her own organization work amounting to not less than fifty five (55%) 
of the total Contract Price.  No subcontracts, or other transfer of Contract, shall release the 
Contractor of its liability under the Contract and bonds applicable thereto. 

17.6 The Contractor shall cause appropriate provisions to be inserted in all subcontracts relative 
to the Work to bind Subcontractors to the Contractor by the terms of the Contract 
Documents insofar as applicable to the work of the Subcontractor and to give the 
Contractor the same power to terminate any Subcontract as the City has to terminate the 
Contractor under any provisions of the Contract Documents. 

17.7 Prior to the City’s approval of the Contract bid, the successful bidder shall submit to the City 
for acceptance, a list of names of all Subcontractors proposed for portions of the work and 
shall designate which work each is to perform. 

17.8 The City shall, prior to the City’s approval of the Contract bid, notify the successful bidder, in 
writing, if the City, after due investigation, has reasonable objection to any Subcontractor on 
such list, and the Contractor shall substitute a Subcontractor acceptable to the City at no 
additional cost to the City or shall be allowed to withdraw his/her Bid, and the City shall 
either re-bid the Work or accept the next best lowest and responsible bidder.  The failure of 
the City to make objection to a Subcontractor shall constitute an acceptance of such 
Subcontractor but shall not constitute a waiver of any right of the City to reject Defective 
Work, material or equipment not in conformance with the requirements of the Project 
Manual. 

18. NON-DISCRIMINATION LAWS

18.1 The Contractor agrees that: 

A. The Contractor shall observe the provisions of the Kansas Act Against 
Discrimination (K.S.A. 44-1001 et seq.) and shall not discriminate against any 
person in the performance of Work under the present contract because of race, 
religion, color, sex, disability, national origin, ancestry or age; 

B. In all solicitations or advertisements for employees, the Contractor shall include the 
phrase, "equal opportunity employer," or a similar phrase to be approved by the 
Kansas Human Rights Commission (Commission); 

C. If the Contractor fails to comply with the manner in which the Contractor reports to 
the commission in accordance with the provisions of K.S.A. 44-1031 and 
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amendments thereto, the Contractor shall be deemed to have breached the present 
contract and it may be cancelled, terminated or suspended, in whole or in part, by 
the contracting agency; 

D. If the Contractor is found guilty of a violation of the Kansas Act Against 
Discrimination under a decision or order of the Commission which has become final, 
the Contractor shall be deemed to have breached the present contract and it may 
be cancelled, terminated or suspended, in whole or in part, by the contracting 
agency; and 

E. The Contractor shall include the provisions of Subsections A through D in every 
subcontract or purchase order so that such provisions will be binding upon such 
Subcontractor or vendor. 

F. The provisions of this Section shall not apply to a contract entered into by a 
Contractor: (1) Who employs fewer than four employees during the term of such 
contract; or (2) Whose contracts with the City cumulatively total $5,000 or less 
during the fiscal year of the City. 

18.2 The Contractor further agrees that it shall abide by the Kansas Age Discrimination In 
Employment Act (K.S.A. 44-1111 et seq.) and the applicable provision of the Americans 
With Disabilities Act (42 U.S.C. 12101 et seq.) as well as all other federal, state and local 
laws.  

19. FEDERAL LOBBYING ACTIVITIES [THIS PROVISION ONLY APPLIES IF THE CITY IS
RECEIVING FEDERAL FUNDS]

19.1 31 USCS Section 1352 requires all subgrantees, Contractors, Subcontractors, and 
consultants/Architects who receive federal funds via the City to certify that they will not use 
federal funds to pay any person for influencing or attempting to influence a federal agency 
or Congress in connection with the award of any federal contract, grant, loan, or 
cooperative agreements. 

19.2 In addition, contract applicants, recipients, and subrecipients must file a form disclosing any 
expenditure they make for lobbying out of non-federal funds during the contract period. 

19.3 Necessary forms are available from the City and must be returned to the City with other 
Contract Documents. It is the responsibility of the general contractor to obtain executed 
forms from any Subcontractors who fall within the provisions of the Code and to provide the 
City with the same. 

20. RELATIONS WITH OTHER CONTRACTORS:

20.1 The Contractor shall cooperate with all other contractors who may be performing work on 
behalf of the City, and workers who may be employed by the City, or any other entity on any 
work in the vicinity of the Work to be done under this Contract, and the Contractor shall so 
conduct his/her operations as to interfere to the least possible extent with the work of such 
contractors or workers.  The Contractor shall be responsible for any injury or damage, that 
may be sustained by other contractors, workers, their work or employees of the City, 
because of any fault or negligence on the Contractor's part, and shall, at his/her own 
expense, repair or pay for such injury or damage.  If the work of the Contractor is delayed 
because of any acts or omissions of any other Contractor or Contractors, the Contractor 
shall have no claim against the City on that account other than for an extension of time. 
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20.2 When two or more Contracts are being executed at one time in such manner that work on 
one Contract may interfere with that on another, the City shall decide which Contractor shall 
progress at which time. 

20.3 Other projects the Contractor may have to coordinate shall be listed in the Special 
Conditions. 

20.4 When the territory of one Contract is the necessary or convenient means of access for the 
transportation or movement of workers, materials, or appliances required for the execution 
of another Contract, such privileges of access or any other responsible privilege may be 
granted by the City to the Contractor so desiring, to the extent such may be reasonably 
necessary. 

20.5 Upon execution of the Contract, the Contractor shall furnish the City, in writing, the names 
of persons or entities proposed by the Contractor to act as a Subcontractor on the Work. 
The City shall promptly reply to the Contractor, in writing, stating any objections the City 
may have to such proposed Subcontractor.  The Contractor shall not enter into a 
Subcontract with a proposed Subcontractor with reference to whom the City has made 
timely objection.  The Contractor shall not be required to Subcontract with any party to 
whom the Contractor has objection. 

21. RIGHT OF CITY TO TERMINATE

21.1 If the Contractor persistently or repeatedly refuses or fails to prosecute the Work in a timely 
manner, or supply enough properly skilled workers, supervisory personnel or proper 
equipment or materials, or if it fails to make prompt payment to Subcontractors or for 
materials or labor, or persistently disregards laws, ordinances, rules, regulations or orders 
of any public authority having jurisdiction, or if this Contract is assigned by Contractor 
without authorization or if Contractor is adjudged as bankrupt, or if a general assignment of 
assets be made for the benefit of creditors; or if a receiver is appointed, or otherwise is 
guilty of a substantial violation of a provision of this Contract, then the City may by written 
notice to the Contractor, without prejudice to any right or remedy, terminate the employment 
of the Contractor and take possession of the site and of all materials, equipment, tools, 
construction equipment and machinery thereon owned by the Contractor and may finish the 
Work by whatever methods it may deem expedient.  In such case, the Contractor and its 
surety shall be liable to the City for all excess cost sustained by the City because of such 
prosecution and completion including any additional legal, Project Manager or bid-letting 
costs therefore.  In such case, the Contractor shall not be entitled to receive further 
payment.  In the event the Contractor is found in a court of law to have been wrongfully 
terminated for cause, then such termination shall be deemed a termination for convenience 
and the Contractor shall be compensated as provided herein.  Any termination of the 
Agreement for alleged default by Contractor that is ultimately determined to be unjustified 
shall automatically be deemed a termination for convenience of the City. 

21.2 The City, within its sole discretion, may elect to terminate the Contract with the Contractor 
for convenience upon three (3) days written Notice to Contractor.  In the event of such 
termination, Contractor shall cease immediately all operations and shall be compensated 
for all work performed as of the date of termination in accordance with the terms of payment 
in this contract.  Contractor shall not be entitled to any anticipatory profits, consequential 
damages or other costs other than direct costs of demobilization. 
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22. MISCELLANEOUS:

22.1 The Contractor warrants to the City that all labor furnished to progress the Work under the 
Contract will be competent to perform the tasks undertaken, that the product of such labor 
will yield only first-class results, that materials and equipment furnished will be of good 
quality and new unless otherwise permitted by this Contract, and that the Work will be of 
good quality, free from faults and defects and in strict conformance with the Project Manual. 
All Work not conforming to these requirements may be considered defective. 

22.2 The Contractor shall obtain and pay for all permits, fees and licenses necessary or ordinary 
for the Work.  The Contractor shall comply with all lawful requirements, including federal 
and state laws, City and County laws and ordinances and building codes, applicable to the 
Work and shall give and maintain copies of all notices required by applicable law pertaining 
to the Work. 

22.3 Provision for Emergencies. Whenever, in the opinion of the City, the Contractor has not 
taken sufficient precaution for the safety of the public or the protection of the Work to be 
constructed under this Contract, or of adjacent structures or property which may be injured 
by process of construction, and whenever, in the opinion of the City, an emergency shall 
arise and immediate action shall be considered necessary in order to protect property 
interests and to avoid personal injury and/or death, then the City, with or without notice to 
the Contractor, shall provide suitable protection to the said interests by causing such Work 
to be done and materials to be furnished at places as the City may consider necessary and 
adequate. The cost and expense of such Work and material so furnished shall be borne by 
the Contractor and, if the same shall not be paid on presentation of the bills therefore, such 
costs shall be deducted from any amounts due or to become due the Contractor. The 
performance of such emergency Work shall in no way relieve the Contractor of 
responsibility for damages which may occur during or after such precaution has been duly 
taken. 

22.4 Both the business address of the Contractor given in the Bid or proposal upon which this 
Contract is founded, and the Contractor's Office near the Work, is hereby designated as the 
places to which all notices, letters, and other communications to the Contractor may be 
mailed or delivered.  The delivering at either of the above named addresses, or depositing 
in any mailbox regularly maintained by the Post Office, of any notice, letter or other 
communication so addressed to the Contractor, and the date of said service shall be the 
date of such delivery or mailing.  Such addresses may be changed at any time by an 
instrument in writing, executed by the Contractor, presented, and delivered to the Project 
Manager and to the City.  Nothing herein contained shall be deemed to preclude or render 
inoperative the service of any notice, letter, or communication upon the Contractor 
personally. 

22.5 It is mutually agreed by and between the parties to this Contract that all royalties and fees 
for and in connection with patents, or patent infringement, claims for materials, articles, 
apparatus, devices or equipment (as distinguished from processes) used in or furnished for 
the work shall be included in the Contract Price and the Contractor shall satisfy all demands 
that may be made at any time for such, and the Contractor shall at its cost and expense, 
defend any and all suits or proceedings that may be instituted at any time against the City 
for infringement or alleged infringement of any such patents involved in the work, and 
Contractor shall pay any award of damages.   
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22.6 The right of general administration of the City shall not make the Contractor an agent of the 
City, and the liability of the Contractor for all damages to persons, firms, and corporations, 
arising from the Contractor's execution of the Work, shall not be lessened because of such 
general administration, but as to all such persons, firms, and corporations, and the 
damages, if any, to them or their property.  The Contractor herein is an independent 
Contractor in respect to the work. 

22.7 For a period of time, from the inception of the Contract to three (3) years from the date of 
final payment under the Contract, the Contractor and subcontractors shall maintain books, 
accounts, ledgers, invoices, drafts, pages and other records pertaining to the performance 
of this Contract.  At all reasonable times during this period these records shall be available 
within the State of Kansas at a field or permanent business office for inspection by 
authorized representatives of the City or of any other agency, which has contributed funds 
in connection with the Contract or to which the City is obligated to make such inspections 
available.  In addition, this requirement shall be included in all subcontracts entered into in 
connection with this Contract. 

22.8 Titles, subheadings used herein, and other Contract Documents are provided only as a 
matter of convenience and shall have no legal bearing on the interpretation of any provision 
of the Contract Documents. 

22.9 No waiver of any breach of this Contract shall be construed to be a waiver of any other 
subsequent breach. 

22.10 Should any provision of this Agreement or other Contract Documents be determined to be 
void, invalid, unenforceable or illegal for whatever reason, such provision(s) shall be null 
and void; provided, however, that the remaining provisions of this Agreement and/or the 
other Contract Documents shall be unaffected thereby and shall continue to be valid and 
enforceable. 

22.11 Without in any manner limiting Contractor’s responsibilities as provided elsewhere in the 
Contract Documents, the Contractor shall assume full responsibility for the protection of all 
public and private property, structures, sewers, and utilities, for both above ground and 
underground facilities, along, beneath, above, across or near the site or sites of the Work 
being performed under this Agreement, or which are in any manner affected by the 
prosecution of the Work or the transportation of men/women or materials in connection 
therewith. Barriers shall be kept in place at all times to protect persons other than those 
engaged on or about the Work from accident, and the Contractor will be held responsible 
for all accidents to persons or property resulting from the acts of Contractor or its 
employees. 

22.12 The Contractor shall keep fully informed of all existing and current regulations of the City, 
county, state, and federal laws, which in any way limit or control the actions or operations of 
those engaged upon the work, or affecting materials supplied, to or by them.  The 
Contractor shall at all times observe and comply with all ordinances, laws, and regulations, 
and shall protect and indemnify the City and the City's officers and agents against any 
claims or liability arising from or based on any violation of the same. 

22.13 Nothing contained in the Contract Documents shall create, or be interpreted to create, 
privity or any other contractual agreement between the City and any person or entity other 
than the Contractor.  
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22.14 Duties and obligations imposed by the Contract Documents, rights, and remedies available 
hereunder shall be in addition to and not a limitation of duties, obligations, rights and 
remedies otherwise imposed or available by law. 

22.15 No action or failure to act by the City, Project Manager or Contractor shall constitute a 
waiver of a right or duty afforded them under the Contract, nor shall such action or failure to 
act constitute approval or acquiescence in a breach hereunder, except as may be 
specifically agreed in writing.  

22.16 Contractor specifically acknowledges and confirms that: (i) it has visited the site, made all 
inspections it deems appropriate and has read and fully understands the Contract 
Documents, including all obligations and responsibilities undertaken by it as specified 
herein and in other Contract Documents and knowingly accepts the same; (ii) it has 
furnished copies of all Contract Documents to its insurance carrier(s) and its surety(ies); 
and (iii) its insurance carrier(s) and surety(ies) agree to be bound as specified herein, in the 
Contract Documents and in the insurance policy(ies) and bonds as to liability and surety 
coverage. 

22.17 It is specifically agreed between the parties executing this Agreement that the Contract 
Documents are not intended to create any third party beneficiary relationship nor authorize 
anyone not a party to this Agreement to maintain a suit for personal injuries or property 
damage pursuant to the terms or provisions of this Agreement.  The duties, obligations and 
responsibilities of the parties to this Agreement with respect to third parties shall remain as 
imposed by law. 

22.18 This Agreement is entered into, under and pursuant to, and is to be construed and 
enforceable in accordance with the laws of the State of Kansas. Venue of any litigation 
arising in connection with this Agreement shall be the State courts of Johnson County, 
Kansas. 
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IN WITNESS WHEREOF, the City has caused this Agreement to be executed in its behalf, 
thereunto duly authorized, and the said Contractor has executed five (5) counterparts of this 
Contract in the prescribed form and manner, the day and year first above written. 

CITY OF PRAIRIE VILLAGE 
(typed company name) 

By:   By: 
      (signed)        (signed) 

Laura Wassmer 
(typed name)

Mayor 
(typed title)

City of Prairie Village 
 (typed company name)

7700 Mission Road 
(typed address)

Prairie Village, Kansas  66208 
(typed city, state, zip) 

(typed telephone number) 

(date of execution) (date of execution) 

SEAL 

ATTEST:  APPROVED BY:

City Clerk, Joyce Hagen-Mundy City Attorney, Catherine Logan 

(If the Contract is not executed by the President of the Corporation, general partner of the 
Partnership, or manager of a limited liability company, please provide documentation, which 
authorizes the signatory to bind the corporation, partnership or limited liability company.  If a 
corporation, the Contractor shall furnish the City a current certificate of good standing, dated within 
ten (10) days of the date of this Contract.) 



 

 
 

PUBLIC WORKS DEPARTMENT 
 

Council Committee Meeting Date: August 15, 2016 
Council Meeting Date: August 15, 2016 

 
CONSIDER APPROVAL OF A CONTRACT WITH MUSSELMAN & HALL 
CONTRACTORS  FOR THE 2016 STREET REPAIR PROGRAM. 
 
RECOMMENDATION 
 
Move to authorize the Mayor to sign the Construction Contract with Musselman & Hall 
Contractors, LLC for Project P5001, 2015 Street Repair Program for $150,000.00. 
 
BACKGROUND 
 
On August 5, 2016, the City Clerk opened bids for Project P5001, 2016 Street Repair 
Program. Five bids were received:  

Musselman & Hall $99,880.00 

McConnell & Associates $117,160.00 

Metro Asphalt, Inc.       $129,850.00 

Little Joe’s Asphalt, Inc.             $158,025.00 

McAnany Construction, Inc.                $185,500.00 

Engineers Estimate                            $146,497.50 

This program consists of asphalt street repairs at various locations throughout the City.  
The program allows us to address areas where settlement or deterioration has occurred, 
and make repairs to those areas. 

There is $150,000 budgeted for this project and the contract will be awarded for that 
amount.  Locations of repairs will be adjusted (increased) to utilize the $150,000 budget. 

City staff has reviewed the bids for accuracy and found no errors. 

 
FUNDING SOURCE 
 
Funding is available in the 2016 Capital Infrastructure Program Project P5001. 
 
ATTACHMENTS 
 

1. Construction Agreement with Musselman & Hall Contractors, LLC 
 
PREPARED BY 
         
Melissa Prenger, Senior Project Manager                        August 11, 2016 
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CCONSTRUCTION CONTRACT 

FOR 

PROJECT  

P5001 STREET REPAIR PROGRAM 

BETWEEN 

THE CITY OF PRAIRIE VILLAGE, KANSAS 

AND 

THIS AGREEMENT, is made and entered into this ____ day of _______________, 20__, by and 
between the City of Prairie Village, Kansas, hereinafter termed the “CCity”, 
and  hereinafter termed in this agreement, 
“CContractor”, for the construction and completion of Project P5001 2016 STREET REPAIR 
PROGRAM  ,the “PProject” designated, described and required by the Project Manual and Bid 
Proposal, to wit:   

WITNESSETH: 

WHEREAS, the City has caused to be prepared, approved and adopted a Project Manual 
describing construction materials, labor, equipment and transportation necessary for, and in 
connection with, the construction of a public improvement, and has caused to be published an 
advertisement inviting sealed bid, in the manner and for the time required by law;  

WHEREAS, the Contractor, in response to the advertisement, has submitted to the City in the 
manner and at the time specified, a sealed Bid Proposal in accordance with the Bid Documents;  

WHEREAS, the City, in the manner prescribed by law, has publicly opened, examined and 
canvassed the Bid Proposals submitted, and as a result of such canvass has determined and 
declared the Contractor to be the lowest and best responsible bidder for the construction of said 
public improvements, and has duly awarded to the said Contractor a contract therefore upon the 
terms and conditions set forth in this Agreement for the sum or sums set forth herein;  

WHEREAS, the Contractor has agreed to furnish at its own cost and expense all labor, tools, 
equipment , materials and transportation required to construct and complete in good, first class and 
workmanlike manner, the Work  in accordance with the Contract Documents; and 

WHEREAS, this Agreement, and other Contract Documents on file with the City Clerk of Prairie 
Village, Kansas, all of which Contract Documents form the Contract, and are as fully a part thereof 
as if repeated verbatim herein; all work to be to the entire satisfaction of the City or City’s agents, 
and in accordance with the laws of the City, the State of Kansas and the United States of America;  

NOW, THEREFORE, in consideration of the compensation to be paid the Contractor, and of the 
mutual agreements herein contained, the parties hereto have agreed and hereby agree, the City for 
itself and its successors, and the Contractor for itself, himself, herself or themselves, its, his/her, 
hers or their successors and assigns, or its, his/her, hers or their executors and administrators, as 
follows: 
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11. DEFINITIONS:  Capitalized terms not defined herein shall have the meanings set forth in
the General Conditions.

1.1 Following words are given these definitions:

ADVERSE WEATHER shall have the meaning set forth in Section 9.3 hereof.

APPLICATION FOR PAYMENT shall mean a written request for compensation for Work
performed on forms approved by the City.

BID shall mean a complete and properly signed proposal to do the Work or designated
portion thereof, for the price stipulated therein, submitted in accordance with the Bid
Documents.

BID DOCUMENTS  shall mean all documents related to submitting a Bid, including, but not
limited to, the Advertisement for Bids, Instruction to Bidders, Bid Form, Bid Bond, and the
proposed Project Manual, including any Addenda issued prior to receipt of Bids.

BID PROPOSAL shall mean the offer or proposal of the Bidder submitted on the prescribed
form set forth the prices for the Work to be performed.

BIDDER shall mean any individual: partnership, corporation, association or other entity
submitting a bid for the Work.

BONDS shall mean the bid, maintenance, performance, and statutory or labor and
materials payment bonds, together with such other instruments of security as may be
required by the Contract Documents.

CERTIFICATE FOR PAYMENT shall mean written certification from the Project Manager
stating that to the best of the project manager’s knowledge, information and belief, and on
the basis of the Project Manager’s on-site visits and inspections, the Work described in an
Application for Payment has been completed in accordance with the terms and conditions
of the Contract Documents and that the amount requested in the Application for Payment is
due and payable.

CHANGE ORDER is a written order issued after the Agreement is executed by which the
City and the Contractor agree to construct additional items of Work, to adjust the quantities
of Work, to modify the Contract Time, or, in lump sum contracts, to change the character
and scope of Work shown on the Project Manual.

CITY shall mean the City of Prairie Village, Kansas, acting through a duly appointed
representative.

CONTRACT or CCONTRACT DOCUMENTS shall consist of (but not necessarily be limited
to) the Plans, the Specifications, all addenda issued prior to and all modifications issued
after execution of this Agreement, (modifications consisting of written amendments to the
Agreement signed by both parties, Change Orders, written orders for minor changes in the
Work issued by the Project Manager) this Construction Contract between the City and
Contractor (sometimes referred to herein as the “Agreement”), the accepted Bid Proposal,
Contractor’s Performance Bond, Contractor’s Maintenance Bond, Statutory Bond, the
Project Manual, the General Conditions, the Special Conditions and any other documents
that have bearing the Work prescribed in the Project.  It is understood that the Work shall be
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carried out and the Project shall be constructed fully in accordance with the Contract 
Documents.  

CCONTRACT PRICE shall be the amount identified in the Construction Agreement between 
the City and the Contractor as the total amount due the Contractor for Total Completion of 
the Work as per the Contract Documents.   

CONTRACT TIME shall be the number of calendar days stated in the Contract Documents 
for the completion of the Work or shall be a specific date as designated in the Construction 
Agreement. 

CONTRACTOR shall mean the entity entering into the Contract for the performance of the 
Work covered by this Contract, together with his/her duly authorized agents or legal 
representatives.   

DEFECTIVE WORK shall mean Work, which is unsatisfactorily, faulty or deficient, or not in 
conformity with the Project Manual.   

FIELD ORDER shall mean a written order issued by the Project Manager that orders minor 
changes in the Work, but which does not involve a change in the Contract Price or Contract 
Time. 

FINAL ACCEPTANCE shall mean the date when the City accepts in writing that the 
construction of the Work is complete in accordance with the Contract Documents such that 
the entire Work can be utilized for the purposes for which it is intended and Contractor is 
entitled to final payment. 

GENERAL CONDITIONS shall mean the provisions in the document titled “General 
Conditions – General Construction Provisions” attached hereto and incorporation herein by 
reference. 

INSPECTOR shall mean the engineering, technical inspector or inspectors duly authorized 
by the City to monitor the work and compliance tests under the direct supervision of the 
Project Manager. 

NOTICE TO PROCEED shall mean the written notice by the City to the Contractor fixing 
the date on which the Contract Time is to commence and on which the Contractor shall 
start to perform its obligations under the Contract Documents.  Without the prior express 
written consent of the City, the Contractor shall do no work until the date set forth in the 
Notice to Proceed. 

PAY  ESTIMATE  NO. ____ or   FINAL PAY ESTIMATE shall mean the form to be used by 
the Contractor in requesting progress and final payments, including supporting 
documentation required by the Contract Documents. 

PLANS shall mean and include all Shop Drawings which may have been prepared by or for 
the City as included in the Project Manual or submitted by the Contractor to the City during 
the progress of the Work, all of which show the character and scope of the work to be 
performed. 

PROJECT shall mean the Project identified in the first paragraph hereof. 
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PPROJECT MANAGER shall mean the person appointed by the Public Works Director for 
this Contract. 

PROJECT MANUAL shall contain the General Conditions, Special Conditions, 
Specifications, Shop Drawings and Plans for accomplishing the work. 

PROJECT SEGMENTS shall have the meaning set forth in Section 7.1 hereof. 

PUBLIC WORKS DIRECTOR shall mean the duly appointed Director of Public Works for 
the City of Prairie Village or designee. 

SHOP DRAWINGS shall mean all drawings, diagrams, illustrations, schedules and other 
data which are specifically prepared by the Contractor, a Subcontractor, manufacturer, 
fabricator, supplier or distributor to illustrate some portion of the Work, and all illustrations, 
brochures, standard schedules, performance charts, instructions, diagrams and other 
information prepared by a manufacturer, fabricator, supplier or distribution and submitted by 
the Contractor to illustrate material or equipment for some portion of the Work. 

SPECIFICATIONS shall mean those portions of the Project Manual consisting of written 
technical descriptions of materials, equipment, construction methods, standards and 
workmanship as applied to the Work and certain administrative details applicable thereto. 
They may include, but not necessarily be limited to: design specifications, e.g. 
measurements, tolerances, materials, inspection requirements and other information 
relative to the work; performance specifications, e.g., performance characteristics required, 
if any; purchase description specifications, e.g. products or equipment required by 
manufacturer, trade name and/or type; provided, however, equivalent alternatives 
(including aesthetics, warranty and manufacturer reputation) may be substituted upon 
written request and written approval thereof by the City. 

SPECIAL CONDITIONS shall mean the provisions in the document titled “Special 
Conditions” attached hereto and incorporation herein by reference. 

SUBCONTRACTOR shall mean an individual, firm or corporation having a direct contract 
width the Contractor or with another subcontractor for the performance of a part of the 
Work. 

SUBSTANTIAL COMPLETION shall be defined as being less than 100 percent of the Work 
required that will be completed by a specified date as agreed to in writing by both parties. 

TOTAL COMPLETION shall mean  all elements of a Project Segment or the Total Project 
Work is complete including all subsidiary items and “punch-list” items. 

TOTAL PROJECT WORK shall have the meaning set forth in Section 7.1 hereof.  

UNIT PRICE WORK shall mean Work quantities to be paid for based on unit prices.  Each 
unit price shall be deemed to include the Contractor’s overhead and profit for each 
separately identified item.  It is understood and agreed that estimated quantities of times for 
unit price work are not guaranteed and are solely for the purpose of comparison of bids and 
determining an initial Contract Price.  Determinations of actual quantities and classifications 
of unit price work shall be made by the City. 

UNUSUALLY SEVERE WEATHER  shall have the meaning set forth in Section 9.4 hereof. 
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WWORK shall the mean the work to be done to complete the construction required of the 
Contractor by the Contract Documents, and includes all construction, labor, materials, tools, 
equipment and transportation necessary to produce such construction in accordance with 
the Contract Documents. 

WORK SCHEDULE shall have the meaning set forth in Section 7.2 hereof. 

1.2 Whenever any word or expression defined herein, or pronoun used instead, occurs in these 
Contract Documents; it shall have and is mutually understood to have the meaning 
commonly given.  Work described in words, which so applied have a well-known technical 
or trade meaning shall be held to refer to such, recognized standards. 

1.3 Whenever in these Contract Documents the words “as ordered,” “as directed”, “as 
required”, “as permitted”, “as allowed”, or words or phrases of like import are used, it is 
understood that the order, direction, requirement, permission or allowance of the Project 
Manager is intended. 

1.4 Whenever any statement is made in the Contract Documents containing the expression “it 
is understood and agreed”, or an expression of like import, such expression means the 
mutual understanding and agreement of the parties hereto. 

1.5 The words “approved”, “reasonable”, “suitable”, “acceptable”, “properly”, “satisfactorily”, or 
words of like effect in import, unless otherwise particularly specified herein, shall mean 
approved, reasonable, suitable, acceptable, proper or satisfactory in the judgment of the 
Project Manager.   

1.6 When a word, term or phrase is used in the Contract, it shall be interpreted or construed, 
first, as defined herein; second, if not defined, according to its generally accepted meaning 
in the construction industry; and, third, if there is no generally accepted meaning in the 
construction industry, according to its common and customary usage. 

1.7 All terms used herein shall have the meanings ascribed to them herein unless otherwise 
specified. 

2. ENTIRE AGREEMENT:

The Contract Documents, together with the Contractor's Performance, Maintenance and
Statutory bonds for the Work, constitute the entire and exclusive agreement between the
City and the Contractor with reference to the Work.  Specifically, but without limitation, this
Contract supersedes all prior written or oral communications, representations and
negotiations, if any, between the City and the Contractor.  The Contract may not be
amended or modified except by a modification as hereinabove defined.  These Contract
Documents do not, nor shall they be construed to, create any contractual relationship of any
kind between the City and any Subcontractor or remote tier Subcontractor.

3. INTENT AND INTERPRETATION

3.1 The intent of the Contract is to require complete, correct and timely execution of the Work.
Any Work that may be required, including construction, labor, materials, tools, equipment
and transportation, implied or inferred by the Contract Documents, or any one or more of
them, as necessary to produce the intended result, shall be provided by the Contractor for
the Contract Price.
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3.2 All time limits stated in the Contract Documents are of the essence of the Contract. 

3.3 The Contract is intended to be an integral whole and shall be interpreted as internally 
consistent.  What is required by any one Contract Document shall be considered as 
required by the Contract. 

3.4 The specification herein of any act, failure, refusal, omission, event, occurrence or condition 
as constituting a material breach of this Contract shall not imply that any other, non-
specified act, failure, refusal, omission, event, occurrence or condition shall be deemed not 
to constitute a material breach of this Contract. 

3.5 The Contractor shall have a continuing duty to read, carefully study and compare each of 
the Contract Documents and shall give written notice to the Project Manager of any 
inconsistency, ambiguity, error or omission, which the Contractor may discover, or should 
have discovered, with respect to these documents before proceeding with the affected 
Work.  The review, issuance, or the express or implied approval by the City or the Project 
Manager of the Contract Documents shall not relieve the Contractor of the continuing duties 
imposed hereby, nor shall any such review be evidence of the Contractor's compliance with 
this Contract.   

3.6 The City has prepared or caused to have prepared the Project Manual.  HHOWEVER, THE 
CITY MAKES NO REPRESENTATION OR WARRANTY AS TO ACCURACY OR 
FITNESS FOR PARTICULAR PURPOSE INTENDED OR ANY OTHER WARRANTY OF 
ANY NATURE WHATSOEVER TO THE CONTRACTOR CONCERNING SUCH 
DOCUMENTS.  By the execution hereof, the Contractor acknowledges and represents that 
it has received, reviewed and carefully examined such documents, has found them to be 
complete, accurate, adequate, consistent, coordinated and sufficient for construction, and 
that the Contractor has not, does not, and will not rely upon any representation or 
warranties by the City concerning such documents as no such representation or warranties 
have been made or are hereby made. 

3.7 As between numbers and scaled measurements in the Project Manual, the numbers shall 
govern; as between larger scale and smaller scale drawings, (e.g. 10:1 is larger than 100:1) 
the larger scale shall govern. 

3.8 The organization of the Project Manual into divisions, sections, paragraphs, articles (or 
other categories), shall not control the Contractor in dividing the Work or in establishing the 
extent or scope of the Work to be performed by Subcontractors. 

3.9 The Contract Documents supersedes all previous agreements and understandings 
between the parties, and renders all previous agreements and understandings void relative 
to these Contract Documents. 

3.10 Should anything be omitted from the Project Manual, which is necessary to a clear 
understanding of the Work, or should it appear various instructions are in conflict, the 
Contractor shall secure written instructions from the Project Manager before proceeding 
with the construction affected by such omissions or discrepancies.   

3.11 It is understood and agreed that the Work shall be performed and completed according to 
the true spirit, meaning, and intent of the Contract Documents. 
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3.12 The Contractor's responsibility for construction covered by conflicting requirements, not 
provided for by addendum prior to the time of opening Bids for the Work represented 
thereby, shall not extend beyond the construction in conformity with the less expensive of 
the said conflicting requirements.  Any increase in cost of Work required to be done in 
excess of the less expensive work of the conflicting requirements will be paid for as extra 
work as provided for herein. 

3.13 The apparent silence of the Project Manual as to any detail, or the apparent omission from 
them of a detailed description concerning any point, shall be regarded as meaning that only 
the best general practice is to be used.  All interpretations of the Project Manual shall be 
made on the basis above stated. 

3.14 The conditions set forth herein are general in scope and are intended to contain 
requirements and conditions generally required in the Work, but may contain conditions or 
requirements which will not be required in the performance of the Work under contract and 
which therefore are not applicable thereto.  Where any stipulation or requirement set forth 
herein applies to any such non-existing condition, and is not applicable to the Work under 
contract, such stipulation or requirement will have no meaning relative to the performance 
of said Work. 

3.15 KSA 16-113 requires that non-resident contractors appoint an agent for the service of 
process in Kansas. The executed appointment must then be filed with the Secretary of 
State, Topeka, Kansas. Failure to comply with this requirement shall disqualify the 
Contractor for the awarding of this Contract. 

44. CONTRACT COST

The City shall pay the Contractor for the performance of the Work embraced in this
Contract, and the Contractor will accept in full compensation therefore the sum (subject to
adjustment as provided by the Contract) of  One Hundred Fifty Thousand and Zero Cents
DOLLARS ($150,000) for all Work covered by and included in the Contract; payment
thereof to be made in cash or its equivalent and in a manner provided in the Contract
Documents.

5. WORK SUPERINTENDENT

5.1 The Contractor shall provide and maintain, continually on the site of Work during its
progress, an adequate and competent superintendent of all operations for and in
connection with the Work being performed under this Contract, either personally or by a
duly authorized superintendent or other representative.  This representative shall be
designated in writing at the preconstruction meeting.

5.2 The superintendent, or other representative of the Contractor on the Work, who has charge
thereof, shall be fully authorized to act for the Contractor, and to receive whatever orders as
may be given for the proper prosecution of the Work, or notices in connection therewith.
Use of Subcontractors on portions of the Work shall not relieve the Contractor of the
obligation to have a competent superintendent on the Work at all times.

5.3 The City shall have the right to approve the person who will be the Superintendent based
on skill, knowledge, experience and work performance.  The City shall also have the right to
request replacement of any superintendent.
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5.4 The duly authorized representative shall be official liaison between the City and the 
Contractor regarding the signing of pay estimates, change orders, workday reports and 
other forms necessary for communication and Work status inquiries.  Upon Work 
commencement, the City shall be notified, in writing, within five (5) working days of any 
changes in the Contractor’s representative.  In the absence of the Contractor or 
representative, suitable communication equipment, which will assure receipt of messages 
within one (1) hour during the course of the workday, will also be required. 

5.5 The Contractor will be required to contact the Project Manager daily to advise whether 
and/or where the Contractor and/or the Subcontractor’s crews will be working that day, in 
order that the Project Manager’s representative is able to monitor properly the Work. 

66. PROJECT MANAGER

6.1 It is mutually agreed by and between the parties to this Agreement that the Project Manager
shall act as the representative of the City and shall observe and inspect, as required, the
Work included herein.

6.2 In order to prevent delays and disputes and to discourage litigation, it is further agreed by
and between the parties to this Agreement that the Project Manager shall, in good faith and
to the best of its ability, determine the amount and quantities of the several kinds of work
which are to be paid for under this Contract; that the Project Manager shall determine,
where applicable, questions in relation to said Work and the construction thereof; that
Project Manager shall, where applicable decide questions which may arise relative to the
execution of this Contract on the part of said Contractor; that the Project Manager's
decisions and findings shall be the conditions precedent to the rights of the parties hereto,
to any action on the Contract, and to any rights of the Contractor to receive any money
under this Contract provided, however, that should the Project Manager render any
decision or give any direction which, in the opinion of either party hereto, is not in
accordance with the meaning and intent of this Contract, either party may file with the
Project Manager and with the other party, within thirty (30) days a written objection to the
decision or direction so rendered and, by such action, may reserve the right to submit the
question to determination in the future.

6.3 The Project Manager, unless otherwise directed or agreed to by the City in writing, will
perform those duties and discharge those responsibilities allocated to the Project Manager
as set forth in this Contract.  The Project Manager shall be the City's representative from the
effective date of this Contract until final payment has been made.  The Project Manager
shall be authorized to act on behalf of the City only to the extent provided in this Contract.
The City and Project Manager may, from time to time, designate Inspectors to perform such
functions.

6.4 The City and the Contractor shall communicate with each other in the first instance through
the Project Manager.

6.5 The Project Manager shall be the initial interpreter of the requirements of the Project
Manual and the judge of the performance by the Contractor.  The Project Manager shall
render written graphic interpretations necessary for the proper execution or progress of the
Work with reasonable promptness on request of the Contractor.

6.6 The Project Manager will review the Contractor's Applications for Payment and will certify to
the City for payment to the Contractor those amounts then due the Contractor as provided
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in this Contract.  The Project Manager's recommendation of any payment requested in an 
Application for Payment will constitute a representation by Project Manager to City, based 
on Project Manager's on-site observations of the Work in progress as an experienced and 
qualified design professional and on Project Manager's review of the Application for 
Payment and the accompanying data and schedules that the Work has progressed to the 
point indicated; that, to the best of the Project Manager's knowledge, information and belief, 
the quality of the Work is in accordance with the Project Manual (subject to an evaluation of 
the Work as a functioning whole prior to or upon Substantial Completion, to the results of 
any subsequent tests called for in the Project Manual, to a final determination of quantities 
and classifications for Unit Price Work if such is called for herein, and to any other 
qualifications stated in the recommendation); and that Contractor is entitled to payment of 
the amount recommended.  However, by recommending any such payment Project 
Manager will not thereby be deemed to have represented that exhaustive or continuous on-
site inspections have been made to check the quality or the quantity of the Work beyond the 
responsibilities specifically assigned to Project Manager in the Project Manual or that there 
may not be other matters or issues between the parties that might entitle Contractor to be 
paid additionally by the City or the City to withhold payment to Contractor. 

6.7 The Project Manager may refuse to recommend the whole or any part of any payment if, in 
Project Manager's opinion, it would be incorrect to make such representations to City. 
Project Manager may also refuse to recommend any such payment, or, because of 
subsequently discovered evidence or the results of subsequent inspections or tests, nullify 
any such payment previously recommended, to such extent as may be necessary in the 
Project Manager's opinion to protect the City from loss because: 

The Work is defective, or completed Work has been damaged requiring correction or
replacement,

The Contract Price has been reduced by Written Amendment or Change Order,

The City has been required to correct Defective Work or complete Work in accordance
with the Project Manual.

6.8 The City may refuse to make payment of the full amount recommended by the Project 
Manager because claims have been made against City on account of Contractor's 
performance or furnishing of the Work or liens have been filed in connection with the Work 
or there are other items entitling City to a set-off against the amount recommended, but City 
must give Contractor written notice (with a copy to Project Manager) stating the reasons for 
such action. 

6.9 The Project Manager will have the authority to reject Work which is defective or does not 
conform to the requirements of this Contract.  If the Project Manager deems it necessary or 
advisable, the Project Manager shall have authority to require additional inspection or 
testing of the Work for compliance with Contract requirements. 

6.10 The Project Manager will review, or take other appropriate action as necessary, concerning 
the Contractor's submittals, including Shop Drawings, Product Data and Samples.  Such 
review, or other action, shall be for the sole purpose of determining general conformance 
with the design concept and information given through the Project Manual. 

6.11 The Project Manager shall have authority to order minor changes in the Work not involving 
a change in the Contract Price or in Contract Time and consistent with the intent of the 

Construction Contract Page 9 of 29
23451384v2



P5001 2016 STREET REPAIR PROGRAM JULY 2016

Contract.  Such changes shall be effected by verbal direction and then recorded on a Field 
Order and shall be binding upon the Contractor.  The Contractor shall carry out such Field 
Orders promptly. 

6.12 The Project Manager, upon written request from the Contractor shall conduct observations 
to determine the dates of Substantial Completion, Total Completion and the date of Final 
Acceptance.  The Project Manager will receive and forward to the City for the City's review 
and records, written warranties and related documents from the Contractor required by this 
Contract and will issue a final Certificate for Payment to the City upon compliance with the 
requirements of this Contract. 

6.13 The Project Manager's decisions in matters relating to aesthetic effect shall be final if 
consistent with the intent of this Contract. 

6.14 The Project Manager will NNOT be responsible for Contractor's means, methods, 
techniques, sequences, or procedures or construction, or the safety precautions and 
programs incident thereto and will not be responsible for Contractor's failure to perform the 
Work in accordance with the Project Manual.  The Project Manager will not be responsible 
for the acts or omissions of the Contractor or any Subcontractor or any of its or their agents 
or employees, or any other person at the site or otherwise performing any of the Work 
except as may otherwise be provided. 

6.15 Any plan or method of work suggested by the Project Manager, or other representatives of 
the City, to the Contractor, but not specified or required, if adopted or followed by the 
Contractor in whole or in part, shall be used at the risk and responsibility of the Contractor, 
and the Project Manager and the City will assume no responsibility therefore. 

6.16 It is agreed by the Contractor that the City shall be and is hereby authorized to appoint or 
employ, either directly or through the Project Manager, such City representatives or 
observers as the City may deem proper, to observe the materials furnished and the work 
performed under the Project Manual, and to see that the said materials are furnished, and 
the said work performed, in accordance with the Project Manual therefore.  The Contractor 
shall furnish all reasonable aid and assistance required by the Project Manager, or by the 
resident representatives for proper observation and examination of the Work and all parts 
thereof. 

6.17 The Contractor shall comply with any interpretation of the Project Manual by the Project 
Manager, or any resident representative or observer so appointed, when the same are 
consistent with the obligations of the Project Manual.  However, should the Contractor 
object to any interpretation given by any subordinate Project Manager, resident 
representative or observer, the Contractor may appeal in writing to the City Director of 
Public Works for a decision. 

6.18 Resident representatives, observers, and other properly authorized representatives of the 
City or Project Manager shall be free at all times to perform their duties, and intimidation or 
attempted intimidation of any one of them by the Contractor or by any of its employees, 
shall be sufficient reason, if the City so decides, to annul the Contract. 

6.19 Such observation shall not relieve the Contractor from any obligation to perform said Work 
strictly in accordance with the Project Manual. 
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77. WORK SCHEDULE:   

7.1 The Work is comprised of one large project (sometimes referred to as “TTotal Project Work”) 
and, in some cases, is partitioned into smaller subprojects referred to in this Agreement as 
“Project Segments.”  A Contract Time shall be stated in the Contract Documents for both 
the Total Project Work and, when applicable, the Project Segments.   

7.2 At the time of execution of this Contract, the Contractor shall furnish the Project Manager 
with a schedule (“Work Schedule”) setting forth in detail (in the critical path method) the 
sequences proposed to be followed, and giving the dates on which it is expected that 
Project Segments will be started and completed within the Contract Time.  The Work 
Schedule is subject to approval by the City. 

7.3 Monthly Work Schedule reports shall accompany the Contractor's pay request for Work 
completed. Where the Contractor is shown to be behind schedule, it shall provide an 
accompanying written summary, cause, and explanation of planned remedial action. 
Payments or portions of payments may be withheld by the City upon failure to maintain 
scheduled progress of the Work as shown on the approved Work Schedule. 

7.4 At a minimum the Contractor shall update and submit the Work Schedule for review weekly, 
unless otherwise agreed upon by the City.  

7.5 The Contractor, within ten (10) calendar days after being instructed to do so in a written 
notice from the City, shall commence the Work to be done under this Contract.  

7.6 If at any time, in the opinion of the Project Manager or City, proper progress is not being 
maintained; changes shall be proposed in the Work Schedule and resubmitted for 
consideration and approval. 

7.7 If the Contractor has not completed Project Segments and is within a non-performance 
penalty period, it shall not be allowed to undertake a new Project Segment until the Project 
Segment in dispute is completed, unless expressly permitted by the City. 

7.8 The operation of any tool, equipment, vehicle, instrument, or other noise-producing device 
is prohibited to start before or continue after the hours of 7 AM and 10 PM, Monday through 
Friday (except Fridays which shall be until Midnight) and 8 AM and midnight on Weekends 
(except Sunday which shall be 10 PM).  Violation of this requirement is Prima Facia 
Violation of City Municipal Code 11-202. 

7.9 No work shall be undertaken on Saturdays, Sundays and Holidays (Christmas, New Years, 
Martin Luther King’s Birthday, President’s Day, Memorial Day, Independence Day, Labor 
Day and Thanksgiving) without the express written approval of the City Project Manager.  If 
it is necessary to perform proper care, maintenance, or protection of work already 
completed or of equipment used, or in the case of an emergency verbal permission may be 
obtained through the Project Manager. 

7.10 Night work may be established by the Contractor, as a regular procedure, with the written 
permission of the City; such permission, however, may be revoked at any time by the City if 
the Contractor fails to maintain adequate equipment for the proper prosecution and control 
of all operations performed as part of the Work. 
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7.11 The Contractor shall provide 24 hours notice prior to commencing any work to the City 
Project Manager.  The Contractor shall communicate immediately any changes in the Work 
Schedule to the Project Manager for approval by the City. 

88. DELAYS AND EXTENSIONS OF TIME

8.1 In executing the Contract, the Contractor expressly covenants and agrees that, in
undertaking the completion of the Work within the Contract Time, it has taken into
consideration and made allowances for all of the ordinary delays and hindrances incident to
such Work, whether growing out of delays in securing materials, workers, weather
conditions or otherwise.  No charge shall be made by the Contractor for hindrances or
delays from any cause during the progress of the Work, or any portion thereof, included in
this Contract.

8.2 Should the Contractor, however, be delayed in the prosecution and completion of the Work
by reason of delayed shipment orders, or by any changes, additions, or omissions therein
ordered in writing by the City, or by strikes or the abandonment of the Work by the persons
engaged thereon through no fault of the Contractor, or by any act taken by the U.S.
Government such as the commandeering of labor or materials, embargoes, etc., which
would affect the fabrication or delivery of materials and/or equipment to the Work; or by
neglect, delay or default of any other contractor of the City, or delays caused by court
proceedings; the Contractor shall have no claims for damages or additional compensation
or costs for any such cause or delay; but it shall in such cases be entitled to such extension
of the time specified for the completion of the Work as the City and the Project Manager
shall award in writing on account of such delays, provided, however, that claim for such
extension of time is made by the Contractor to the City and the Project Manager in writing
within one (1) week from the time when any such alleged cause for delay shall occur.

9. ADVERSE WEATHER:

9.1 Extensions of time for Adverse Weather shall be granted only under the conditions as
hereinafter provided.

9.2 For conditions of weather or conditions at the site, so unusual as not to be reasonably
anticipated, as determined by the Project Manager, an average or usual number of
inclement days when work cannot proceed are to be anticipated during the construction
period and are not to be considered as warranting extension of time.

9.3 “AAdverse Weather” is defined as atmospheric conditions or the impact thereof at a definite
time and place, which are unfavorable to construction activities such that they prevent work
on critical activities for 50 percent or more of the Contractor's scheduled workday.

9.4 “UUnusually Severe Weather” is defined as weather, which is more severe than the adverse
weather anticipated for the season, location, or activity involved.

9.5 Time Extensions for Unusually Severe Weather:  In order for any request for time extension
due to Unusually Severe Weather to be valid, the Contractor must document all  of the
following conditions:

The weather experienced at the Work site during the Contract period is more severe
than the Adverse Weather anticipated for the Work location during any given month.
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The Unusually Severe Weather actually caused a delay to the completion of the Work.

The delay must be beyond the control and without fault or negligence by the Contractor.

9.6 The following schedule of monthly-anticipated Adverse Weather delays will constitute the 
baseline for monthly weather time evaluations.  The Contractor's Work Schedule must 
reflect these anticipated adverse weather delays in all weather affected activities: 

MONTHLY ANTICIPATED ADVERSE WEATHER DELAY 
WORK DAYS BASED ON FIVE (5) DAY WORK WEEK 

JAN FEB MAR APR MAY JUN JUL AUG SEP OCT NOV DEC 

10 8 7 6 7 7 5 5 5 4 5 9 

9.7 Upon receipt of the Notice to Proceed, and continuing throughout the Contract, the 
Contractor shall record on its daily construction report, the occurrence of Adverse Weather 
and resultant impact to the Work Schedule. 

9.8 The number of actual Adverse Weather delay days shall include days affected by actual 
Adverse Weather (even if Adverse Weather occurred in the previous month), and shall be 
calculated chronologically from the first to the last day of each month, and be recorded as 
full workdays. 

9.9 If the number of actual Adverse Weather delay days in a given month exceeds the number 
of days anticipated above, the difference shall be multiplied by 7/5 to convert any qualifying 
workday delays to calendar days.  The resulting number of qualifying lost days shall be 
added to the Contract Time. 

9.10 The determination that Unusually Severe Weather occurred does not automatically mean 
an extension of time will be granted.  The Contractor must substantiate the Unusually 
Severe Weather delayed work activities on the critical path of the Work Schedule. 

9.11 Full consideration for equivalent fair weather workdays shall be given.  If the number of 
actual Adverse Weather delays in a given month is less than the number of days 
anticipated as indicated above, the difference shall be multiplied by 7/5 to convert any 
workday increases to calendar days.  The resulting number of qualifying extra days will be 
accumulated and subtracted from any future month's days lost due to unusually severe 
weather. 

9.12 The net cumulative total of extra days/lost days shall not result in a reduction of Contract 
Time and the date of Substantial Completion shall not be changed because of unusually 
favorable weather. 

9.13 In converting workdays to calendar days, fractions 0.5 and greater shall be rounded up to 
the next whole number.  Fractions less than 0.5 shall be dropped. 

9.14 The Contractor shall summarize and report all actual Adverse Weather delay days for each 
month to the Project Manager by the tenth (10th) day of the following month.  A narrative 
indicating the impact of Adverse Weather conditions on the Work Schedule shall be 
included. 
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9.15 Any claim for extension of time due to Unusually Severe Weather shall be submitted to the 
Project Manager within 7 days of the last day of the commencement of the event giving rise 
to the delay occurred.  Resolution of any claim shall follow the procedures described above. 

9.16 The Contractor shall include and indicate the monthly-anticipated Adverse Weather days, 
listed above, in the Work Schedule.  (Reference Section 7.1 for Work Schedule 
requirements) 

9.17 The Contractor shall indicate the approved Adverse Weather days (whether less or more 
than the anticipated days) in its Work Schedule updates. 

110. LIQUIDATED DAMAGES 

10.1 Contractor agrees that time is of the essence and any term pertaining to Contractor timely 
performing so as to achieve Total Completion within the Contract Time is a material 
provision of this Contract.  Further, the parties acknowledge that City’s damages in the 
event of delay are difficult to ascertain and consequently agree that, in the event and to the 
extent that actual date of Total Completion is delayed beyond the Contract Time for the 
Total Project Work or Project Segments attributable solely or concurrently to (i) an act or 
omission of Contractor or any of its subcontractors or suppliers, or (ii) in whole or in part, to 
any other event or condition within the Contractor’s reasonable control (and not for reasons 
solely attributable to City), the Contractor shall be assessed a liquidated damage, and not 
as a penalty, in the amount set forth in the Special Conditions for each calendar day beyond 
the applicable Contract Time.  Such amount shall be deducted from any amounts due 
Contractor under this Agreement. 

10.2 Further, the Contractor agrees that, in the event Contractor does not carry out such Work at 
such rates of progress as required by the Work Schedule approved by the City, the City 
may, at its option and without Contractor receiving any additional compensation therefore, 
require Contractor to increase the number of qualified supervisory personnel and/or 
workers and the amount of equipment employed in the performance of the Work to such 
extent as City may deem necessary or desirable.  In addition, City, at its option, may 
supplement Contractor’s manpower by entering into contracts with other contractors to 
perform the Work.  All costs that are incurred by City, in this regard, including reasonable 
attorney’s fees, shall be deducted from any sums due Contractor or City may make demand 
on Contractor for reimbursement of such costs. 

11. PAYMENT PROCEDURE 

11.1 Based upon Applications for Payment submitted to the Project Manager by the Contractor 
and Certificates for Payment issued by the Project Manager, the City shall make progress 
payments on account of the contract sum to the Contractor as provided below and 
elsewhere in the Contract Documents. 

11.2 The period covered by each Application for Payment shall be one calendar month ending 
on the last day of the month or on a mutually agreed date by City and Contractor. 

11.3 The Contractor warrants that title to all Work covered by an Application for Payment will 
pass to the City no later than the time of payment.  The Contractor further warrants that 
upon submittal on the first day of each month of an Application for Payment, all Work for 
which payments have been received from the City shall be free and clear of liens, claims, 
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security interest or other encumbrances in favor of the Contractor or any other person or 
entity whatsoever. 

11.4 Each application for payment must be submitted with Contractor's waiver for period of 
construction covered by application.  Each Application for Payment will be submitted with 
executed waivers from the subcontractors or sub-contractors and suppliers for the previous 
period of construction covered by the previous application.  The final payment application 
must be submitted together with or preceded by final or complete waivers from every entity 
involved with performance of the Work covered by the payment request. 

11.5 The Contractor will submit waivers on forms, and executed in a manner, acceptable to City. 

11.6 The Contractor shall promptly pay each Subcontractor out of the amount paid to the 
Contractor because of such Subcontractor's Work the amount to which such Subcontractor 
is entitled.  In the event the City becomes informed that the Contractor has not paid a 
Subcontractor as herein provided, the City shall have the right, but not the duty, to issue 
future checks in payment to the Contractor of amounts otherwise due hereunder naming 
the Contractor and such Subcontractor as joint payees.  Such joint check procedure, if 
employed by the City, shall be deemed payment to the Contractor but shall create no rights 
in favor of any person or entity beyond the right of the named payees to payment of the 
check and shall not be deemed to commit the City to repeat the procedure in the future. 

11.7 The Project Manager will, upon receipt of a written Application for Payment from the 
Contractor, review the amount of Work performed during the preceding period and the 
value thereof at the unit prices contracted.  From the amounts so ascertained, there shall be 
deducted ten percent (10%) to be retained until after final completion of the entire Work to 
the satisfaction of the City.  The Project Manager will submit an estimate each month to the 
City for payment to the Contractor, except that no amount less than $500.00 will be 
submitted unless the total amount of the Contract remaining unpaid is less than $500.00. 

11.8 Deductions will be made from progress payments if the Contract includes a provision for a 
lump sum or a percentage deduction.  Lump sum deductions will be that portion of the 
stated lump sum computed as the ratio that the amount earned bears to the Contract Price.  
Percentage deductions will be computed at the stated percentage of the amount earned. 

11.9 No progress payment, nor any use or occupancy of the Work by the City, shall be 
interpreted to constitute an acceptance of any Work not in strict accordance with this 
Contract. 

11.10 The City may decline to make payment, may withhold funds, and, if necessary, may 
demand the return of some or all of the amounts previously paid to the Contractor, to 
protect the City from loss because of: 

Defective Work not remedied by the Contractor;

Claims of third parties against the City or the City's property;

Failure by the Contractor to pay Subcontractors or others in a prompt and proper
fashion;

Evidence that the balance of the Work cannot be completed in accordance with the
Contract for the unpaid balance of the Contract Price;
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Evidence that the Work will not be completed in the time required for substantial or final 
completion; 

Persistent failure to carry out the Work in accordance with the Contract;  

Damage to the City or a third party to whom the City is, or may be, liable; 

Evidence that the Work is not progressing according to agreed upon schedule by both 
parties. 

11.11 In the event that the City makes written demand upon the Contractor for amounts previously 
paid by the City as contemplated in this subparagraph, the Contractor shall promptly 
comply with such demand and refund such monies to the City. 

11.12 Neither the observation by the City or any of the City's officials, employees, or agents, nor 
any order by the City for payment of money, nor any payment for, or acceptance of, the 
whole or any part of the Work by the City or Project Manager, nor any extension of time, nor 
any possession taken by the City or its employees, shall operate as a waiver of any 
provision of this Contract, or of any power herein reserved to the City, or any right to 
damages herein provided, nor shall any waiver of any breach in this Contract be held to be 
a waiver of any other or subsequent breach. 

112. COMPLETION  AND  FINAL PAYMENT 

12.1 Upon Total Completion, when the Contractor is ready for a final inspection of the Total 
Project Work, it shall notify the City and the Project Manager thereof in writing.  Thereupon, 
the Project Manager will make final inspection of the Work and, if the Work is complete in 
accordance with this Contract, the Project Manager will promptly issue a final Certificate for 
Payment certifying to the City that the Work is complete and the Contractor is entitled to the 
remainder of the unpaid Contract Price, less any amount withheld pursuant to this Contract.  
If the Project Manager is unable to issue its final Certificate for Payment and is required to 
repeat its final inspection of the Work, the Contractor shall bear the cost of such repeat final 
inspection(s), which cost may be deducted by the City from the Contractor's full payment. 

12.2 The Contractor shall not be entitled to any payment unless and until it submits to the Project 
Manager its affidavit that all payrolls, invoices for materials and equipment, and other 
liabilities connected with the Work for which the City, or the City's property might be 
responsible, have been fully paid or otherwise satisfied; releases and waivers of lien from 
all Subcontractors and Suppliers of the Contractor and of any and all other parties required 
by the City; and consent of Surety, if any, to final payment.  If any third party fails or refuses 
to provide a release of claim or waiver of lien as required by the City, the Contractor shall 
furnish a bond satisfactory to the City to discharge any such lien or indemnify the City from 
liability. 

12.3 The City shall make final payment of all sums due the Contractor within thirty days of the 
Project Manager's execution of a final Certificate for Payment. 

12.4 Acceptance of final payment shall constitute a waiver of all claims against the City by the 
Contractor except for those claims previously made in writing against the City by the 
Contractor, pending at the time of final payment, and identified in writing by the Contractor 
as unsettled at the time of its request for final inspection. 
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113. CLAIMS BY THE CONTRACTOR 

13.1 All Contractor claims shall be initiated by written notice and claim to the Project Manager.  
Such written notice and claim must be furnished within seven calendar days after 
occurrence of the event, or the first appearance of the condition, giving rise to the claim. 

13.2 The Contractor shall diligently proceed with performance of this Contract whether or not 
there be such a claim pending and the City shall continue to make payments to the 
Contractor in accordance with this Contract.  The resolution of any claim shall be reflected 
by a Change Order executed by the City, the Project Manager and the Contractor. 

13.3 Should concealed and unknown conditions which could not, with reasonable diligence, 
have been discovered in the performance of the Work (a) below the surface of the ground 
or (b) in an existing structure differ materially with the conditions indicated by this Contract, 
or should unknown conditions of an unusual nature differing materially from those ordinarily 
encountered in the area and generally recognized as inherent in Work of the character 
provided by this Contract, be encountered, the Contract Price shall be equitably adjusted by 
the Change Order upon the written notice and claim by either party made within seven (7) 
days after the first observance of the condition.  As a condition precedent to the City having 
any liability to the Contractor for concealed or unknown conditions, the Contractor must give 
the City written notice of, and an opportunity to observe, the condition prior to disturbing it.  
The failure by the Contractor to make the written notice and claim as provided in this 
Subparagraph shall constitute a waiver by the Contractor of any claim arising out of or 
relating to such concealed or unknown condition. 

13.4 If the Contractor wishes to make a claim for an increase in the Contract Price, as a 
condition precedent to any liability of the City therefore, the Contractor shall give the City 
written notice of such claim within seven (7) days after the occurrence of the event, or the 
first appearance of the condition, giving rise to such claim.  Such notice shall be given by 
the Contractor before proceeding to execute any additional or changed Work.  The failure 
by the Contractor to give such notice and to give such notice prior to executing the Work 
shall constitute a waiver of any claim for additional compensation. 

13.5 The City reserves the right to increase or decrease quantities, and alter the details of 
construction including grade and alignment as the Project Manager may consider 
necessary or desirable, by approved Change Order.  Such modifications shall not invalidate 
the Contract nor release the surety.  Unless such alterations and increases or decreases 
change the total cost of the Work, based on the originally estimated quantities and the unit 
prices bid, by more than 25 percent, or change the total cost of any major item, based on 
the originally estimated quantities and the unit price bid, by more than 25 percent, the 
Contractor shall perform the work altered, increased or decreased, at a negotiated price or 
prices.  (A major item shall mean any bid item, the total cost of which exceeds 12-1/2 
percent of the total Contract Price based on the proposed quantity and the contract unit 
price). 

13.6 When the alterations cause an increase or decrease in excess of the 25 percent indicated 
above, either the Contractor or the Project Manager may request an adjustment of the unit 
price to be paid for the item or items. 

13.7 If a mutually agreeable adjustment cannot be obtained, the City reserves the right to 
terminate the Contract as it applies to the items in question and make such arrangements 
as may be deemed necessary to complete the Work. 
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13.8 In connection with any claim by the Contractor against the City for compensation in excess 
of the Contract Price, any liability of the City for the Contractor's costs shall be strictly limited 
to direct costs incurred by the Contractor and shall not include standby costs, indirect costs 
or consequential damages of the Contractor.  The City shall not be liable to the Contractor 
for claims of third parties. 

13.9 If the Contractor is delayed in progressing any task which at the time of the delay is then 
critical or which during the delay becomes critical, as the sole result of any act or neglect to 
act by the City or someone acting in the City's behalf, or by changes ordered in the Work, 
unusual delay in transportation, unusually adverse weather conditions not reasonably 
anticipated, fire or any causes beyond the Contractor's control, then the date for achieving 
Final Acceptance of the Work shall be extended upon the written notice and claim of the 
Contractor to the City, for such reasonable time as the City may determine.  Any notice and 
claim for an extension of time by the Contractor shall be made not more than seven 
calendar days after the occurrence of the event or the first appearance of the condition-
giving rise to the claim and shall set forth in detail the Contractor's basis for requiring 
additional time in which to complete the Work.  In the event the delay to the Contractor is a 
continuing one, only one notice and claim for additional time shall be necessary.  If the 
Contractor fails to make such claim as required in this subparagraph, any claim for an 
extension of time shall be waived. 

13.10 The Contractor shall delay or suspend the progress of the work or any part thereof, 
whenever so required by written order of the City, and for such periods of time as required; 
provided, that in the event of such delay or delays or of such suspension or suspensions of 
the progress of the work, or any part thereof, the time for completion of work so suspended 
or of work so delayed by such suspension or suspensions shall be extended for a period 
equivalent to the time lost by reason of such suspension or suspensions; but such order of 
the City or Project Manager shall not otherwise modify or invalidate in any way, any of the 
provisions of this Contract.  In the event that the work shall be stopped by written order of 
the City, any expense, which, in the sole opinion and judgment of the City, is caused by the 
City, shall be paid by the City to the Contractor. 

13.11 In executing the Contract Documents, the Contractor expressly covenants and agrees that, 
in undertaking to complete the Work within the time herein fixed, it has taken into 
consideration and made allowances for all hindrances and delays incident to such work, 
whether growing out of delays in securing materials or workers or otherwise.  No charge 
shall be made by the Contractor for hindrances or delays from any cause during the 
progress of the work, or any portion thereof, included in this Contract, except as provided 
herein. 

13.12 In addition to the Project Manual particular to Mobilization found elsewhere in this 
document, additional mobilization shall not be compensable for work outside of the 
designated areas for work deemed essential by the City.  A quantity of work equal to as 
much as 10% of the total Contract may be required to be performed beyond the boundaries 
of the designated work areas 

114. CHANGES IN THE WORK 

14.1 Changes in the Work within the general scope of this Contract, consisting of additions, 
deletions, revisions, or any combination thereof, may be ordered without invalidating this 
Contract, by Change Order or by Field Order. 
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14.2 The Project Manager shall have authority to order minor changes in the Work not involving 
a change in the Contract Price or in Contract Time and consistent with the intent of the 
Contract.  Such changes shall be effected by verbal direction and then recorded on a Field 
Order and shall be binding upon the Contractor.  The Contractor shall carry out such Field 
Orders promptly. 

14.3 Any change in the Contract Price resulting from a Change Order shall be by mutual 
agreement between the City and the Contractor as evidenced by the change in the Contract 
Price being set forth in the Change Order, and, together with any conditions or 
requirements related thereto, being initialed by both parties. 

14.4 If no mutual agreement occurs between the City and the Contractor relative to a change in 
the Work, the Contractor shall proceed with the Work that is the subject of the Change 
Order, and the change in the Contract Price, if any, shall then be determined by the Project 
Manager on the basis of the reasonable expenditures or savings of those performing, 
deleting or revising the Work attributable to the change, including, in the case of an 
increase or decrease in the Contract Price, a reasonable allowance for direct job site 
overhead and profit.  In such case, the Contractor shall present, in such form and with such 
content to the City, as the Project Manager requires, an itemized accounting of such 
expenditures or savings, plus appropriate supporting data for inclusion in a Change Order.  
Reasonable expenditures or savings shall be limited to the following:  reasonable costs of 
materials, supplies or equipment, including delivery costs, reasonable costs of labor, 
including social security, old age and unemployment insurance, fringe benefits required by 
agreement or custom, and worker's compensation insurance, reasonable rental costs of 
machinery and equipment exclusive of hand tools, whether rented from the Contractor or 
others, permit fees, and sales, use or other taxes related to the Work, and reasonable cost 
of direct supervision and job site field office overhead directly attributable to the change.  In 
no event shall any standby time or any expenditure or savings associated with the 
Contractor's home office or other non-job site overhead expense be included in any change 
in the Contract Price.  Further, in no event shall the Contractor's overhead expense exceed 
ten (10%) percent of the reasonable expenditures.  Pending final determination of 
reasonable expenditures or savings to the City, payments on account shall be made to the 
Contractor on the Project Manager's Certificate for Payment. 

14.5 If unit prices are provided in the Contract, and if the quantities contemplated are so 
changed in a proposed Change Order that the application of such unit prices to the 
quantities of Work proposed would cause substantial inequity to the City or to the 
Contractor, the applicable unit prices shall be equitably adjusted. 

14.6 The execution of a Change Order by the Contractor shall constitute conclusive evidence of 
the Contractor's agreement to the ordered changes in the Work, this Contract as thus 
amended, the Contract Price and the Contract Time.  The Contractor, by executing the 
Change Order, waives and forever releases any claim including impact against the City for 
additional time or compensation for matters relating to or arising out of or resulting from the 
Work included within or affected by the executed Change Order. 

115. INSURANCE AND BONDS. 

15.1 The Contractor shall secure and maintain, throughout the duration of the agreement, 
insurance (on an occurrence basis unless otherwise agreed to) of such types and in at least 
such amounts as required herein. Contractor shall provide certificates of insurance and 
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renewals thereof on forms acceptable to the City. The City shall be notified by receipt of 
written notice from the insurer or the Contractor at least thirty (30) days prior to material 
modification or cancellation of any policy listed on the Certificate. 

15.2 The Contractor, upon receipt of notice of any claim in connection with this Agreement, shall 
promptly notify the City, providing full details thereof, including an estimate of the amount of 
loss or liability.  The Contractor shall monitor and promptly notify the City of any reduction in 
limits of protection afforded under any policy listed in the Certificate (or otherwise required 
by the Contract Documents) if the Contractor’s limits of protection shall have been impaired 
or reduced to such extent that the limits fall below the minimum amounts required herein. 
The Contractor shall promptly reinstate the original limits of liability required hereunder and 
shall furnish evidence thereof to the City. 

15.3 Minimum Requirements Commercial General Liability Policy Limits – 

General Aggregate: $2,000,000 
Products / Completed Operations Aggregate: $2,000,000 
Personal & Advertising Injury: $1,000,000 
Each Occurrence: $1,000,000 

Policy MUST include the following conditions: 

A. Pollution Liability (Applicable only to contracts involving pollutants such as asbestos 
& lead abatement, sludge or other waste abatement, etc.) 

B. NAME CITY OF PRAIRIE VILLAGE AS “ADDITIONAL INSURED” 

15.4 Automobile Liability Policy shall protect the Contractor against claims for bodily injury and/or 
property damage arising from the ownership or use of any owned, hired and/or non-owned 
vehicle. 

Limits (Same as Commercial General Liability) – 
Combined Single Limits, Bodily Injury and Property Damage - Each Accident: 

Policy MUST include the following condition: 
NAME CITY OF PRAIRIE VILLAGE AS “ADDITIONAL INSURED” 

15.5 Umbrella Liability. The Umbrella / Excess Liability must be at least as broad as the 
underlying general liability and automobile liability policies. 

Limits – 
Each Occurrence $1,000,000 
General Aggregate $1,000,000 

15.6 Workers' Compensation.  This insurance shall protect the Contractor against all claims 
under applicable state workers' compensation laws. The Contractor shall also be protected 
against claims for injury, disease or death of employees which, for any reason, may not fall 
within the provisions of workers' compensation law. The policy limits shall not be less than 
the following: 

Workers' Compensation: Statutory 
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Employer's Liability: 
Bodily Injury by Accident $100,000 each accident 
Bodily Injury by Disease $500,000 policy limit 
Bodily Injury by Disease $100,000 each employee 

15.7 The City will only accept coverage from an insurance carrier who offers proof that it: 

Is authorized to do business in the State of Kansas; 
Carries a Best's policy holder rating of A- or better; and 
Carries at least a Class VIII financial rating, oor 
Is a company mutually agreed upon by the City and Contractor. 

15.8 Subcontractor’s Insurance.  If a part of the Agreement is to be sublet, the Contractor shall 
either: 

A. Cover all subcontractor’s in its insurance policies, or 

B. Require each subcontractor not so covered to secure insurance which will protect 
subcontractor against all applicable hazards or risks of loss as and in the minimum 
amounts designated. 

Whichever option is chosen, Contractor shall indemnify and hold harmless the City as to 
any and all damages, claims or losses, including attorney's fees, arising out of the acts or 
omissions of its Subcontractors. 

15.9 Prior to commencing any work, Contractor shall provide City with certificates evidencing 
that (1) all Contractor’s insurance obligations required by the contract documents are in full 
force and in effect and will remain in effect until Contractor has completed all of the work 
and has received final payment from City and (2) no insurance coverage will be canceled, 
renewal refused, or materially changed unless at least thirty (30) days prior written notice is 
given to City. Contractor’s property insurance shall not lapse or be canceled if City occupies 
a portion of the work. Contractor shall provide City with the necessary endorsements from 
the insurance company prior to occupying a portion of the work. 

15.10 Waiver of Subrogation.  All insurance coverage required herein shall contain a waiver of 
subrogation in favor of the City.  Contractor's insurance policies shall be endorsed to 
indicate that Contractor’s insurance coverage is primary and any other insurance 
maintained by City is non-contributing as respects the work of Contractor. 

15.11 Additional Insurance.  Excess Liability coverage or additional insurance covering special 
hazards may be required on certain projects.  Such additional insurance requirements shall 
be as specified in Special Conditions. 

15.12 Bonds and Other Performance Security. Contractor shall provide a Performance Bond, 
Maintenance Bond and a Statutory Bond in the amount of one hundred percent (100%) of 
the Contract Price to cover the entire scope of Work and any other specific performance 
security that may be indicated in this Contract. With each bond there shall be filed with the 
City one copy of “Power of Attorney” certified to include the date of the bonds. 

16. INDEMNITY

16.1 For purposes of indemnification requirements as set forth throughout the Contract, the 
following terms shall have the meaning set forth below: 
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“TThe Contractor” means and includes Contractor, all of his/her affiliates and subsidiaries, 
his/her Subcontractors and material men and their respective servants, agents and 
employees; and “Loss” means any and all loss, damage, liability or expense, of any nature 
whatsoever, whether incurred as a judgment, settlement, penalty, fine or otherwise 
(including attorney’s fees and the cost of defense), in connection with any action, 
proceeding, demand or claim, whether real or spurious, for injury, including death, to any 
person or persons or damages to or loss of, or loss of the use of, property of any person, 
firm or corporation, including the parties hereto, which arise out of or are connected with, or 
are claimed to arise out of or be connected with, the performance of this Contract whether 
arising before or after the completion of the work required hereunder. 

16.2 For purposes of this Contract, and without in any way limiting indemnification obligations 
that may be set forth elsewhere in the Contract, the Contractor hereby agrees to indemnify, 
defend and hold harmless the City from any and all Loss where Loss is caused or incurred 
or alleged to be caused or incurred in whole or in part as a result of the negligence or other 
actionable fault of the Contractor, his/her employees, agents, Subcontractors and suppliers. 

16.3 It is agreed as a specific element of consideration of this Contract that this indemnity shall 
apply notwithstanding the joint, concurring or contributory or comparative fault or 
negligence of the City or any third party and, further, notwithstanding any theory of law 
including, but not limited to, a characterization of the City’s or any third party’s joint, 
concurring or contributory or comparative fault or negligence as either passive or active in 
nature. 

16.4 Nothing in this section shall be deemed to impose liability on the Contractor to indemnify the 
City for Loss when the negligence or other actionable fault the City is the sole cause of 
Loss. 

16.5 With respect to the City’s rights as set forth herein, the Contractor expressly waives all 
statutory defenses, including, but not limited to, those under workers compensation, 
contribution, comparative fault or similar statutes to the extent said defenses are 
inconsistent with or would defeat the purpose of this section. 

17. SUCCESSORS AND ASSIGNS 

17.1 The City and Contractor bind themselves, their successors, assigns and legal 
representatives to the other party hereto and to successors, assigns and legal 
representatives of such other party in respect to covenants, agreements and obligations 
contained in this Contract.   

17.2 The Contractor shall not assign or sublet the work, or any part thereof, without the previous 
written consent of the City, nor shall it assign, by power of attorney or otherwise, any of the 
money payable under this Contract unless by and with the like written consent of the City.  
In case the Contractor assigns all, or any part of any moneys due or to become due under 
this Contract, the instrument of assignment shall contain a clause substantially to the affect 
that it is agreed that the right of the assignee in and to any moneys due or to become due to 
the Contractor shall be subject to all prior liens of all persons, firms and corporations for 
services rendered or materials supplied for the performance of the Work called for in this 
Contract. 

17.3 Should any Subcontractor fail to perform in a satisfactory manner, the work undertaken, its 
subcontract shall be immediately terminated by the Contractor upon notice from the City.  
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Performing in an unsatisfactory manner is defined as consistently having more than 10% of 
work unacceptable.  The Contractor shall be as fully responsible to the City for the acts and 
omissions of the subcontractors, and of persons either directly or indirectly employed by 
them, as Contractor is for the acts and omissions of persons directly employed.  Nothing 
contained in this Contract shall create any contractual relations between any Subcontractor 
and the City, nor shall anything contained in the Contract Documents create any obligation 
on the part of the City to pay or to see to the payment of any sums due any Subcontractor. 

17.4 The Contractor shall not award subcontracts which total more than forty-five (45%) of the 
Contract Price and shall perform within its own organization work amounting to not less 
than fifty-five percent (55%) of the total Contract Price.  Approval by the City of any 
Subcontractor shall not constitute a waiver of any right of the City to reject Defective Work, 
material or equipment not in compliance with the requirements of the Contract Documents.  
The Contractor shall not make any substitution for any Subcontractor accepted by the City 
unless the City so agrees in writing. 

17.5 The Contractor shall not subcontract, sell, transfer, assign or otherwise dispose of the 
Contract or any portion thereof without previous written consent from the City.  In case such 
consent is given, the Contractor, shall be permitted to subcontract a portion thereof, but 
shall perform with his/her own organization work amounting to not less than fifty five (55%) 
of the total Contract Price.  No subcontracts, or other transfer of Contract, shall release the 
Contractor of its liability under the Contract and bonds applicable thereto. 

17.6 The Contractor shall cause appropriate provisions to be inserted in all subcontracts relative 
to the Work to bind Subcontractors to the Contractor by the terms of the Contract 
Documents insofar as applicable to the work of the Subcontractor and to give the 
Contractor the same power to terminate any Subcontract as the City has to terminate the 
Contractor under any provisions of the Contract Documents. 

17.7 Prior to the City’s approval of the Contract bid, the successful bidder shall submit to the City 
for acceptance, a list of names of all Subcontractors proposed for portions of the work and 
shall designate which work each is to perform. 

17.8 The City shall, prior to the City’s approval of the Contract bid, notify the successful bidder, in 
writing, if the City, after due investigation, has reasonable objection to any Subcontractor on 
such list, and the Contractor shall substitute a Subcontractor acceptable to the City at no 
additional cost to the City or shall be allowed to withdraw his/her Bid, and the City shall 
either re-bid the Work or accept the next best lowest and responsible bidder.  The failure of 
the City to make objection to a Subcontractor shall constitute an acceptance of such 
Subcontractor but shall not constitute a waiver of any right of the City to reject Defective 
Work, material or equipment not in conformance with the requirements of the Project 
Manual. 

118. NON-DISCRIMINATION LAWS 

18.1 The Contractor agrees that: 

A. The Contractor shall observe the provisions of the Kansas Act Against 
Discrimination (K.S.A. 44-1001 et seq.) and shall not discriminate against any 
person in the performance of Work under the present contract because of race, 
religion, color, sex, disability, national origin, ancestry or age; 
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B. In all solicitations or advertisements for employees, the Contractor shall include the 
phrase, "equal opportunity employer," or a similar phrase to be approved by the 
Kansas Human Rights Commission (Commission); 

C. If the Contractor fails to comply with the manner in which the Contractor reports to 
the commission in accordance with the provisions of K.S.A. 44-1031 and 
amendments thereto, the Contractor shall be deemed to have breached the present 
contract and it may be cancelled, terminated or suspended, in whole or in part, by 
the contracting agency; 

D. If the Contractor is found guilty of a violation of the Kansas Act Against 
Discrimination under a decision or order of the Commission which has become final, 
the Contractor shall be deemed to have breached the present contract and it may 
be cancelled, terminated or suspended, in whole or in part, by the contracting 
agency; and 

E. The Contractor shall include the provisions of Subsections A through D in every 
subcontract or purchase order so that such provisions will be binding upon such 
Subcontractor or vendor. 

F. The provisions of this Section shall not apply to a contract entered into by a 
Contractor: (1) Who employs fewer than four employees during the term of such 
contract; or (2) Whose contracts with the City cumulatively total $5,000 or less 
during the fiscal year of the City. 

18.2 The Contractor further agrees that it shall abide by the Kansas Age Discrimination In 
Employment Act (K.S.A. 44-1111 et seq.) and the applicable provision of the Americans 
With Disabilities Act (42 U.S.C. 12101 et seq.) as well as all other federal, state and local 
laws.  

19. FEDERAL LOBBYING ACTIVITIES [THIS PROVISION ONLY APPLIES IF THE CITY IS
RECEIVING FEDERAL FUNDS]

19.1 31 USCS Section 1352 requires all subgrantees, Contractors, Subcontractors, and 
consultants/Architects who receive federal funds via the City to certify that they will not use 
federal funds to pay any person for influencing or attempting to influence a federal agency 
or Congress in connection with the award of any federal contract, grant, loan, or 
cooperative agreements. 

19.2 In addition, contract applicants, recipients, and subrecipients must file a form disclosing any 
expenditure they make for lobbying out of non-federal funds during the contract period. 

19.3 Necessary forms are available from the City and must be returned to the City with other 
Contract Documents. It is the responsibility of the general contractor to obtain executed 
forms from any Subcontractors who fall within the provisions of the Code and to provide the 
City with the same. 

20. RELATIONS WITH OTHER CONTRACTORS:

20.1 The Contractor shall cooperate with all other contractors who may be performing work on 
behalf of the City, and workers who may be employed by the City, or any other entity on any 
work in the vicinity of the Work to be done under this Contract, and the Contractor shall so 
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conduct his/her operations as to interfere to the least possible extent with the work of such 
contractors or workers.  The Contractor shall be responsible for any injury or damage, that 
may be sustained by other contractors, workers, their work or employees of the City, 
because of any fault or negligence on the Contractor's part, and shall, at his/her own 
expense, repair or pay for such injury or damage.  If the work of the Contractor is delayed 
because of any acts or omissions of any other Contractor or Contractors, the Contractor 
shall have no claim against the City on that account other than for an extension of time. 

20.2 When two or more Contracts are being executed at one time in such manner that work on 
one Contract may interfere with that on another, the City shall decide which Contractor shall 
progress at which time. 

20.3 Other projects the Contractor may have to coordinate shall be listed in the Special 
Conditions. 

20.4 When the territory of one Contract is the necessary or convenient means of access for the 
transportation or movement of workers, materials, or appliances required for the execution 
of another Contract, such privileges of access or any other responsible privilege may be 
granted by the City to the Contractor so desiring, to the extent such may be reasonably 
necessary. 

20.5 Upon execution of the Contract, the Contractor shall furnish the City, in writing, the names 
of persons or entities proposed by the Contractor to act as a Subcontractor on the Work. 
The City shall promptly reply to the Contractor, in writing, stating any objections the City 
may have to such proposed Subcontractor.  The Contractor shall not enter into a 
Subcontract with a proposed Subcontractor with reference to whom the City has made 
timely objection.  The Contractor shall not be required to Subcontract with any party to 
whom the Contractor has objection. 

221. RIGHT OF CITY TO TERMINATE

21.1 If the Contractor persistently or repeatedly refuses or fails to prosecute the Work in a timely 
manner, or supply enough properly skilled workers, supervisory personnel or proper 
equipment or materials, or if it fails to make prompt payment to Subcontractors or for 
materials or labor, or persistently disregards laws, ordinances, rules, regulations or orders 
of any public authority having jurisdiction, or if this Contract is assigned by Contractor 
without authorization or if Contractor is adjudged as bankrupt, or if a general assignment of 
assets be made for the benefit of creditors; or if a receiver is appointed, or otherwise is 
guilty of a substantial violation of a provision of this Contract, then the City may by written 
notice to the Contractor, without prejudice to any right or remedy, terminate the employment 
of the Contractor and take possession of the site and of all materials, equipment, tools, 
construction equipment and machinery thereon owned by the Contractor and may finish the 
Work by whatever methods it may deem expedient.  In such case, the Contractor and its 
surety shall be liable to the City for all excess cost sustained by the City because of such 
prosecution and completion including any additional legal, Project Manager or bid-letting 
costs therefore.  In such case, the Contractor shall not be entitled to receive further 
payment.  In the event the Contractor is found in a court of law to have been wrongfully 
terminated for cause, then such termination shall be deemed a termination for convenience 
and the Contractor shall be compensated as provided herein.  Any termination of the 
Agreement for alleged default by Contractor that is ultimately determined to be unjustified 
shall automatically be deemed a termination for convenience of the City. 
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21.2 The City, within its sole discretion, may elect to terminate the Contract with the Contractor 
for convenience upon three (3) days written Notice to Contractor.  In the event of such 
termination, Contractor shall cease immediately all operations and shall be compensated 
for all work performed as of the date of termination in accordance with the terms of payment 
in this contract.  Contractor shall not be entitled to any anticipatory profits, consequential 
damages or other costs other than direct costs of demobilization. 

222. MISCELLANEOUS:

22.1 The Contractor warrants to the City that all labor furnished to progress the Work under the 
Contract will be competent to perform the tasks undertaken, that the product of such labor 
will yield only first-class results, that materials and equipment furnished will be of good 
quality and new unless otherwise permitted by this Contract, and that the Work will be of 
good quality, free from faults and defects and in strict conformance with the Project Manual. 
All Work not conforming to these requirements may be considered defective. 

22.2 The Contractor shall obtain and pay for all permits, fees and licenses necessary or ordinary 
for the Work.  The Contractor shall comply with all lawful requirements, including federal 
and state laws, City and County laws and ordinances and building codes, applicable to the 
Work and shall give and maintain copies of all notices required by applicable law pertaining 
to the Work. 

22.3 Provision for Emergencies. Whenever, in the opinion of the City, the Contractor has not 
taken sufficient precaution for the safety of the public or the protection of the Work to be 
constructed under this Contract, or of adjacent structures or property which may be injured 
by process of construction, and whenever, in the opinion of the City, an emergency shall 
arise and immediate action shall be considered necessary in order to protect property 
interests and to avoid personal injury and/or death, then the City, with or without notice to 
the Contractor, shall provide suitable protection to the said interests by causing such Work 
to be done and materials to be furnished at places as the City may consider necessary and 
adequate. The cost and expense of such Work and material so furnished shall be borne by 
the Contractor and, if the same shall not be paid on presentation of the bills therefore, such 
costs shall be deducted from any amounts due or to become due the Contractor. The 
performance of such emergency Work shall in no way relieve the Contractor of 
responsibility for damages which may occur during or after such precaution has been duly 
taken. 

22.4 Both the business address of the Contractor given in the Bid or proposal upon which this 
Contract is founded, and the Contractor's Office near the Work, is hereby designated as the 
places to which all notices, letters, and other communications to the Contractor may be 
mailed or delivered.  The delivering at either of the above named addresses, or depositing 
in any mailbox regularly maintained by the Post Office, of any notice, letter or other 
communication so addressed to the Contractor, and the date of said service shall be the 
date of such delivery or mailing.  Such addresses may be changed at any time by an 
instrument in writing, executed by the Contractor, presented, and delivered to the Project 
Manager and to the City.  Nothing herein contained shall be deemed to preclude or render 
inoperative the service of any notice, letter, or communication upon the Contractor 
personally. 

22.5 It is mutually agreed by and between the parties to this Contract that all royalties and fees 
for and in connection with patents, or patent infringement, claims for materials, articles, 
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apparatus, devices or equipment (as distinguished from processes) used in or furnished for 
the work shall be included in the Contract Price and the Contractor shall satisfy all demands 
that may be made at any time for such, and the Contractor shall at its cost and expense, 
defend any and all suits or proceedings that may be instituted at any time against the City 
for infringement or alleged infringement of any such patents involved in the work, and 
Contractor shall pay any award of damages.   

22.6 The right of general administration of the City shall not make the Contractor an agent of the 
City, and the liability of the Contractor for all damages to persons, firms, and corporations, 
arising from the Contractor's execution of the Work, shall not be lessened because of such 
general administration, but as to all such persons, firms, and corporations, and the 
damages, if any, to them or their property.  The Contractor herein is an independent 
Contractor in respect to the work. 

22.7 For a period of time, from the inception of the Contract to three (3) years from the date of 
final payment under the Contract, the Contractor and subcontractors shall maintain books, 
accounts, ledgers, invoices, drafts, pages and other records pertaining to the performance 
of this Contract.  At all reasonable times during this period these records shall be available 
within the State of Kansas at a field or permanent business office for inspection by 
authorized representatives of the City or of any other agency, which has contributed funds 
in connection with the Contract or to which the City is obligated to make such inspections 
available.  In addition, this requirement shall be included in all subcontracts entered into in 
connection with this Contract. 

22.8 Titles, subheadings used herein, and other Contract Documents are provided only as a 
matter of convenience and shall have no legal bearing on the interpretation of any provision 
of the Contract Documents. 

22.9 No waiver of any breach of this Contract shall be construed to be a waiver of any other 
subsequent breach. 

22.10 Should any provision of this Agreement or other Contract Documents be determined to be 
void, invalid, unenforceable or illegal for whatever reason, such provision(s) shall be null 
and void; provided, however, that the remaining provisions of this Agreement and/or the 
other Contract Documents shall be unaffected thereby and shall continue to be valid and 
enforceable. 

22.11 Without in any manner limiting Contractor’s responsibilities as provided elsewhere in the 
Contract Documents, the Contractor shall assume full responsibility for the protection of all 
public and private property, structures, sewers, and utilities, for both above ground and 
underground facilities, along, beneath, above, across or near the site or sites of the Work 
being performed under this Agreement, or which are in any manner affected by the 
prosecution of the Work or the transportation of men/women or materials in connection 
therewith. Barriers shall be kept in place at all times to protect persons other than those 
engaged on or about the Work from accident, and the Contractor will be held responsible 
for all accidents to persons or property resulting from the acts of Contractor or its 
employees. 

22.12 The Contractor shall keep fully informed of all existing and current regulations of the City, 
county, state, and federal laws, which in any way limit or control the actions or operations of 
those engaged upon the work, or affecting materials supplied, to or by them.  The 
Contractor shall at all times observe and comply with all ordinances, laws, and regulations, 
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and shall protect and indemnify the City and the City's officers and agents against any 
claims or liability arising from or based on any violation of the same. 

22.13 Nothing contained in the Contract Documents shall create, or be interpreted to create, 
privity or any other contractual agreement between the City and any person or entity other 
than the Contractor.  

22.14 Duties and obligations imposed by the Contract Documents, rights, and remedies available 
hereunder shall be in addition to and not a limitation of duties, obligations, rights and 
remedies otherwise imposed or available by law. 

22.15 No action or failure to act by the City, Project Manager or Contractor shall constitute a 
waiver of a right or duty afforded them under the Contract, nor shall such action or failure to 
act constitute approval or acquiescence in a breach hereunder, except as may be 
specifically agreed in writing.  

22.16 Contractor specifically acknowledges and confirms that: (i) it has visited the site, made all 
inspections it deems appropriate and has read and fully understands the Contract 
Documents, including all obligations and responsibilities undertaken by it as specified 
herein and in other Contract Documents and knowingly accepts the same; (ii) it has 
furnished copies of all Contract Documents to its insurance carrier(s) and its surety(ies); 
and (iii) its insurance carrier(s) and surety(ies) agree to be bound as specified herein, in the 
Contract Documents and in the insurance policy(ies) and bonds as to liability and surety 
coverage. 

22.17 It is specifically agreed between the parties executing this Agreement that the Contract 
Documents are not intended to create any third party beneficiary relationship nor authorize 
anyone not a party to this Agreement to maintain a suit for personal injuries or property 
damage pursuant to the terms or provisions of this Agreement.  The duties, obligations and 
responsibilities of the parties to this Agreement with respect to third parties shall remain as 
imposed by law. 

22.18 This Agreement is entered into, under and pursuant to, and is to be construed and 
enforceable in accordance with the laws of the State of Kansas. Venue of any litigation 
arising in connection with this Agreement shall be the State courts of Johnson County, 
Kansas. 
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IIN WITNESS WHEREOF, the City has caused this Agreement to be executed in its behalf, 
thereunto duly authorized, and the said Contractor has executed five (5) counterparts of this 
Contract in the prescribed form and manner, the day and year first above written. 

CITY OF PRAIRIE VILLAGE  
(typed company name) 

By: By:  
      (signed)        (signed) 

Laura Wassmer 
(typed name) 

Mayor 
(typed title) 

City of Prairie Village 
(typed company name) 

7700 Mission Road 
(typed address) 

Prairie Village, Kansas  66208 
(typed city, state, zip) 

(typed telephone number) 

(date of execution) (date of execution) 

SEAL 

ATTEST: APPROVED BY: 

City Clerk, Joyce Hagen-Mundy City Attorney, Catherine Logan 

(If the Contract is not executed by the President of the Corporation, general partner of the 
Partnership, or manager of a limited liability company, please provide documentation, which 
authorizes the signatory to bind the corporation, partnership or limited liability company.  If a 
corporation, the Contractor shall furnish the City a current certificate of good standing, dated within 
ten (10) days of the date of this Contract.) 
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COUNCIL MEETING AGENDA 
CITY OF PRAIRIE VILLAGE 

Council Chambers 
Monday, August 15, 2016 

7:30 PM 
 
I. CALL TO ORDER 
 
II. ROLL CALL 
 
III. PLEDGE OF ALLEGIANCE 
 
IV. INTRODUCTION OF STUDENTS & SCOUTS 
 
V. PUBLIC PARTICIPATION 
 

(5 minute time limit for items not otherwise listed on the agenda) 
 
VI. CONSENT AGENDA 
 

All items listed below are considered to be routine by the Governing Body and 
will be enacted by one motion (Roll Call Vote).  There will be no separate 
discussion of these items unless a Council member so requests, in which event 
the item will be removed from the Consent Agenda and considered in its normal 
sequence on the regular agenda. 

 
By Staff 

 
1. Approve the regular City Council meeting minutes - August 1, 2016 
2. Ratify the Mayor's appointment of Elizabeth Johnson to the Parks and 

Recreation Committee 
3. Approve the request for an alcoholic beverage waiver for Harmon Park 

for the Prairie Village Jazz Festival 
4. Approve an ordinance approving the Prairie Village Jazz Festival as a 

special event and authorizing the sale, consumption and possession of 
alcoholic liquor and cereal malt beverages within the boundaries of 
barricaded public areas of the event. 

 
VII. COMMITTEE REPORTS 
 

Council Committee of the Whole 
 

COU2016-49 Consider approval of a construction agreement with National 
Streetscape, Inc. for the Police Department / City Hall entrance, 
ADA and patio project. 

COU2016-50 Consider approval of the contract with Pavement Management, 
Inc. for the 2016 Crack Seal/Micro Surfacing Program 

COU2016-51 Consider approval of the contract with Musselman & Hall 
contractors for the 2016 Street Repair Program 

COU2016-44 Consider approval the purchase of the streetlight system from 
KCPL and LED lighting upgrades 



COU2016-45 Consider approval the agreement with KCPL for the purchase of 
the streetlight system for $2,282,945.00 

 
VIII. MAYOR'S REPORT 
 
IX. STAFF REPORTS 
 
X. EXECUTIVE SESSION 
 
XI. OLD BUSINESS 
 

Discussion and review of solid waste bids 
 
XII. NEW BUSINESS 
 
XIII. ANNOUNCEMENTS 
 
XIV. ADJOURNMENT 
 
 
If any individual requires special accommodations – for example, qualified interpreter, large print, 
reader, hearing assistance – in order to attend the meeting, please notify the City Clerk at 385-
4616, no later than 48 hours prior to the beginning of the meeting. 
If you are unable to attend this meeting, comments may be received by e-mail at 
cityclerk@pvkansas.com 
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CCCCIIIITYTYTYTY    COUNCILCOUNCILCOUNCILCOUNCIL    

CITY OF PRAIRIE VILLAGECITY OF PRAIRIE VILLAGECITY OF PRAIRIE VILLAGECITY OF PRAIRIE VILLAGE    

                                                                                                                                                                                                    AUGUST 1, 2016AUGUST 1, 2016AUGUST 1, 2016AUGUST 1, 2016    
    
    

The City Council of Prairie Village, Kansas, met in regular session on Monday, 

August 1, 2016 at 7:30 p.m. in the Council Chambers at the Municipal Building, 7700 

Mission Road, Prairie Village, Kansas.  

    
ROLL CALLROLL CALLROLL CALLROLL CALL 

 Mayor Laura Wassmer called the meeting to order and roll call was taken with the 

following Council members present:  Ashley Weaver, Jori Nelson, Serena Schermoly, 

Steve Noll, Eric Mikkelson, Andrew Wang, Sheila Myers, Dan Runion, Courtney 

McFadden, Ted Odell and Terrence Gallagher. 

 Staff present was: Captain Wes Lovett;  Melissa Prenger,  Public Works Project 

Manager; Katie Logan, City Attorney; Wes Jordan, Assistant City Administrator; Lisa 

Santa Maria, Finance Director; Alley Williams, Assistant to the City Administrator and 

Joyce Hagen Mundy, City Clerk.   

 
INTRODUCTION OF STUDENTS & SCOUTSINTRODUCTION OF STUDENTS & SCOUTSINTRODUCTION OF STUDENTS & SCOUTSINTRODUCTION OF STUDENTS & SCOUTS    

    No scouts or students were in attendance. 

    
PUBLIC HEARING PUBLIC HEARING PUBLIC HEARING PUBLIC HEARING ––––    2017 Budget2017 Budget2017 Budget2017 Budget    

Adoption of the 2017 Budget for the City of Prairie VillageAdoption of the 2017 Budget for the City of Prairie VillageAdoption of the 2017 Budget for the City of Prairie VillageAdoption of the 2017 Budget for the City of Prairie Village    

    Finance Director Lisa Santa Maria reviewed the process followed in the 

preparation of the City’s 2017 budget.  The proposed budget of $34,464,177 reflects the 

following goals:  1) maintain high quality services and programs, 2) maintain quality 
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streets, parks and infrastructure, 3) continue strong financial condition, 4) maintain AAA 

bond rating, 5) increase financial transparency and 6) Increase citizen participation in 

budget issues.     

The 2017 budget is balanced with the existing mill levy rate of 19.500 and 

maintains the same level of services with enhancements to 1) Capital Infrastructure 

Program to $4.1 million; 2)   Increased Police Pension Plan funding by $100,000, a 22% 

increase;  3)  Included a salary/compensation study, budgeted at $20,000; and  4)  

Includes additional Full Time Building Inspector.  There is an overall increase in the 2017 

General Fund department expenditure budgets of 3.28%. 

The stormwater utility fee rate remains at the current rate of $0.040/square foot of 

impervious area and the annual household assessment for Solid Waste Management 

services remains the same at $174.00.  A 2.3% increase for property & casualty 

Insurance and a 21.4% increase for worker’s compensation insurance.  Fuel costs 

decreased from $3.25 per gallon to $3.00 per gallon.  The employee merit pool 

decreased from 3.5% to 3.25%.  KPERS increased by 11.7% and Health Insurance costs 

increased by 10%.  The 2017 budget includes an increase of 12.6% for utilities – street 

lights and traffic signals (174,000).  The anticipated ending fund balance is 25% with a 

general contingency fund of $500,000. 

The 2017 budget includes a transfer of $4.1 million from the General Fund to the 

Capital Improvement Program (CIP).  The total CIP budget for 2017 is $7,535,000.   

Ms. Santa Maria reviewed a chart reflecting the taxes paid by the average Prairie 

Village household in 2016 of $550 on an assessed valuation of $245,098 (11.5%).  
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A comparison of the city’s mil levy with other Johnson County cities was also 

presented.  The 2017 budget needs to be approved and submitted to the County Clerk by 

August 25th.    

Lisa Santa Maria noted that the budget will probably need to be amended later in 

the year for the increased solid waste costs pending the action taken by the council and 

subsequent negotiation.   

Mayor Wassmer opened the public hearing for questions from Council members 

and comments from the public.   

Eric Mikkelson asked where the additional funds for the increased solid waste 

services costs would come from.  Mrs. Santa Maria replied these costs would be 

reflected in a special assessment increase for residents.  The mill levy would not be 

impacted.   

Dan Runion questioned the breakdown per month for the solid waste costs per 

resident.  Mrs. Santa Maria advised the solid waste account included other costs such as 

staff costs as well as the service contract amount.  She noted the budgeted amount 

proposed is the maximum amount with $1.4M or $1.5M being a more realistic value.   

    Mayor Wassmer opened the public hearing to comments from those present.  

With no one wishing to speak on the proposed budget, the public hearing was closed at 

7:45 p.m.  

Steve Noll moved the City Council adopt the 2017 budget as certified in the 

amount of $32,464,177 with ad valorem tax in the amount of $6,331,169.  The motion 

was seconded by Eric Mikkelson and passed unanimously.   
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Steve Noll moved the City Council approve Resolution 2016-04 regarding the 

financing of the annual budget for 2017.  The motion was seconded by Eric Mikkelson 

and passed unanimously.   

    
PPPPUBLIC UBLIC UBLIC UBLIC PARTICIPATIONPARTICIPATIONPARTICIPATIONPARTICIPATION    

 No one addressed the City Council. 

    
CONSCONSCONSCONSEEEENT NT NT NT AGENDAAGENDAAGENDAAGENDA    

 
Ted Odell noted a correction to the City Council minutes of July 18th noting that on 

the vote on the Charter Ordinance he had abstained.  The City Clerk noted the correction 

would be made. 

Ted Odell moved the approval of the Consent Agenda items for August 1, 2016 

with the correction to item #1: 

1. Approve the regular City Council meeting minutes of July 18, 2016 as 
corrected 

2. Approve Claims Ordinance 2944 
 

A roll call vote was taken with the following members voting “aye”:  Weaver, 

Nelson, Schermoly, Noll, Mikkelson, Wang, Myers, Runion, McFadden, Odell and 

Gallagher. 

    
COMMITTEE REPORTSCOMMITTEE REPORTSCOMMITTEE REPORTSCOMMITTEE REPORTS    

    There were no Committee Reports. 

    
MAYOR’S REPORTMAYOR’S REPORTMAYOR’S REPORTMAYOR’S REPORT    

Mayor Wassmer urged everyone to vote in tomorrow’s primary election and 

introduced and welcomed Alley Williams.  Alley, a Kansas City area native and KU graduate, 

is the new Assistant to the City Administrator.   
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STAFF REPORTSSTAFF REPORTSSTAFF REPORTSSTAFF REPORTS    

Public SafetyPublic SafetyPublic SafetyPublic Safety    
• Captain Lovett announced the upcoming Fro-Yo with a Cop on Saturday, August 

13th from 7 pm to 9 pm at Peachwave at 9424 Mission Road. 
    
Public WorksPublic WorksPublic WorksPublic Works    

• Melissa Prenger reviewed the proposed Tomahawk Trail site map.  The proposed 
trail will be bid at the end of the year with construction in March/April of 2017.  The 
plans have been reviewed by First Washington and no parking spaces will be lost.  
Public Information meetings will be held and the tenants are also encouraged to 
attend.   

Ashley Weaver asked how long construction would take and if it could be done earlier.  
Ms. Prenger replied she estimated construction to take six to eight weeks.  She noted the 
timing of the project was set to minimize the impact to holiday shopping at the PV Shops.    
 
Steve Noll asked if the bridges would be prefabricated.  Ms. Prenger responded they 
would be similar to those in city parks. 

• Public Works field crews have been working on pothole repair with the new “hot 
box patches” and are injecting ash trees for EAB treatment. 

• Mission Road north of 75th Street has been paved and will be stripped this week.  
Sod will be placed in September.  There will be a few daytime closures after 
school has started for the placement of benches along the roadway.   

• Work has begun on 82nd Terrace and Street.  82nd Terrace will be closed during 
the day.   

Eric Mikkelson stated that he had received several positive comments on the recent 
improvements to Windsor Park with the installation of the new nature play area.  Melissa 
Prenger noted that new playground equipment will also be installed this fall. 

    
AdministrationAdministrationAdministrationAdministration    

• Lisa Santa Maria distributed the second quarter financial statement to the Council 
and noted that at mid-year revenues are at 57.9% of projections with expenditures 
at 53.1% of appropriations.      

• Wes Jordan noted the new building standards (Phase I) went into place July 12th.  
There have not been any comments from the community.  Council had discussed 
considering design standards as Phase II.  Mr. Jordan recommended the City wait 
to see the impact of the building standards before beginning work on design 
standards which will be a major undertaking for staff.  The Council agreed.      
 

OLD BUSINESSOLD BUSINESSOLD BUSINESSOLD BUSINESS    

Teen CouncilTeen CouncilTeen CouncilTeen Council    

Serena Schermoly reported that area schools have been e-mailed regarding the 

City’s 2016-2017 Teen Council Program.  She and Jori Nelson met with the Shawnee 
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Mission East principal.  Mrs. Schermoly also met with Overland Park’s Teen Council 

Coordinator.  One of the ideas discussed was having a joint leadership conference with 

teen councils from Prairie Village, Olathe and Overland Park.  She has also contacted 

UMKC regarding participation in the program.   

Breed Specific LegislationBreed Specific LegislationBreed Specific LegislationBreed Specific Legislation    

Eric Mikkelson noted that this would be discussed at the next meeting and that if 

action were to be taken it would only address Section 2-106 “Pit Bull Dog – Keeping 

Prohibited”.   He noted at previous meetings references were made to hybrid wolves and 

they are not included in the Pit Bull Section.   

 
NEWNEWNEWNEW    BUSINESSBUSINESSBUSINESSBUSINESS    
    
Live Streaming of Council MeetingsLive Streaming of Council MeetingsLive Streaming of Council MeetingsLive Streaming of Council Meetings    

 Serena Schermoly asked that live streaming of City Council meetings be 

discussed at a future meeting.  She noted that this process is relatively inexpensive and 

easy to implement with the record being stored in the Cloud.  It would be available 

immediately after the meeting and provide more transparency to residents.   

 Ted Odell stated that he would like to have clear cost figures and the impact on 

staff time.  Terrence Gallagher noted that this had been considered previously by the 

Communications Committee and he would be glad to share that information.  Wes 

Jordan advised that Johnson County IT be involved in this process.   

 Mayor Wassmer asked Mrs. Schermoly and Mr. Gallagher to get their information 

to staff to review and prepare it for future discussion at a committee meeting. Dan Runion 

asked for the link to view what was recorded this evening.   
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AAAANNOUNCEMENTSNNOUNCEMENTSNNOUNCEMENTSNNOUNCEMENTS    

Committee meetings scheduled Committee meetings scheduled Committee meetings scheduled Committee meetings scheduled for the next two weeks:for the next two weeks:for the next two weeks:for the next two weeks:    

Planning Commission 08/02/2016 7:00 p.m. 
Tree Board 08/02/2016 6:00 p.m. 
JazzFest Committee 08/11/2016 5:30 p.m. 
Council Committee of the Whole  08/15/2016 6:00 p.m. 
City Council  08/15/2016 7:30 p.m. 

================================================================= 

The Prairie Village Arts Council is pleased to present the works of Mary Ann Coonrod 
and Cookie Cave in the R.G. Endres Gallery during the month of August.  The artist 
reception will be at 6:30 p.m. on Friday, August 12, 2016.   
 
The pool will begin reduced hours on Monday, August 8th opening at 4:30 p.m. on 
weekdays.  
 
 
ADJOURNMENTADJOURNMENTADJOURNMENTADJOURNMENT    
    
 With no further business to come before the City Council the meeting was adjourned 

at 8:12 p.m. 

 
 
 
Joyce Hagen Mundy 
City Clerk 



MAYOR 
 

Council Meeting Date: August 15, 2016 
Consent Agenda 

 
Consent Agenda: Consider appointment of new committee member 
 
 
RECOMMENDATION 
Mayor Wassmer requests Council ratification of the appointment of Elizabeth Johnson to the 
Parks and Recreation Committee to fill a term ending April 2018. 
 
 
 
BACKGROUND    
Elizabeth Johnson has has expressed interest in serving on the Park and Recreation 
Committee.  Committee Chairs Terrence Gallagher and Sheila Myers have interviewed the 
applicant and desire to have her appointed to the committee with the Mayor’s approval.  Her 
volunteer applications are attached.   
 
 
 
PREPARED BY 
Meghan Buum 
Deputy City Clerk 
Date:  August 11, 2016 
 
 
 



Volunteer 
Information 

 

Name  

Elizabeth Johnson 
 

Address  

3500 W 73rd Ter 
 

Zip  

66208-2907 
 

Email  

misslizkinney@hotmail.com 

 

Home Phone  

913-485-0445 
 

Work Phone  

913-663-4663 
 

Other Phone  

Not answered 
 

Business Affilitaion  

Not answered 
 

Business Address  

Not answered 
 

  

 Select Ward 
 (○) 4  
   Which committee(s) would you like to serve on? (check all that apply) 

[×] Arts Council  
 [×] Environment/Recycle  
  [×] Park and Recreation  

[×] Planning Commission/Board of Zoning Appeals  
[×] Tree Board  
[×] VillageFest  

  

 Background 

 Please tell us about yourself, listing any special skills or experiences you have. 
I have lived in the Prairie Village area for 9 years and have enjoyed being part of such a wonderful 
community. I am a residential interior designer and have an eye for design and blue prints. I enjoy spending 
time with my husband and our 9 month old daughter. We are big fans of the pool, windsor park and the 
village shops. I would like to be a part of Prairie Village's growth and look forward to serving in whatever way 
I can.  
 
 

 

 
 















 

 
 

PUBLIC WORKS DEPARTMENT 
 

Council Committee Meeting Date: August 15, 2016 
Council Meeting Date: August 15, 2016 

 
CONSIDER APPROVAL OF A CONTRACT WITH NATIONAL STREETSCAPE, INC.  
FOR THE CITY HALL COURTYARD. 
 
RECOMMENDATION 
 
Move to authorize the Mayor to sign the Construction Contract with National 
Streetscape, Inc. for Project BG50 0003, City Hall Courtyard for $414,300.00. 
 
BACKGROUND 
 
On August 5, 2016, the City Clerk opened bids for Project BG50 0003, City Hall 
Courtyard. Three bids were received:  

National Streetscape $414,300.00 

John Rohrer Contracting $481,993.00 

Gunter Construction       $493,226.00 

Engineers Estimate                            $479,090.00 

The consultant has reviewed the bids for accuracy and corrected minor errors on one 
bid.   

This project will reconstruct the City Hall Courtyard, providing unified access to the both 
the police and municipal offices and will correct the structural deficiencies of the existing 
infrastructure.  

FUNDING SOURCE 
 
Funding is available in the 2016 Capital Infrastructure Program BG50 0003 budget for 
construction at $430,000. 
 
ATTACHMENTS 
 

1. Construction Agreement with National Streetscape Inc. 
 
PREPARED BY 
         
Melissa Prenger, Senior Project Manager                        August 11, 2016 
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BETWEEN

THE CITY OF PRAIRIE VILLAGE, KANSAS

AND

NATIONAL STREETSCAPE, INC.

National Streetscape, Inc.
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Four hundred-fourteen thousand -three hundred 
and no/100414,300.00
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PUBLIC WORKS DEPARTMENT 
 

Council Committee Meeting Date: August 15, 2016 
Council Meeting Date: August 15, 2016 

 
 
CONSIDER APPROVAL OF A CONTRACT WITH PAVEMENT MANAGEMENT, INC. 
FOR THE 2016 CRACK SEAL/MICRO SURFACING PROGRAM. 
 
RECOMMENDATION 
 
Move to authorize the Mayor to sign the Construction Contract with Pavement 
Management, Inc. for Project P5000/P5038, 2016 Crack Seal/Micro Surfacing Program 
for $312,000. 
 
BACKGROUND 
 
On August 5, 2016 the City Clerk opened bids for Project P5000/P5038, 2016 Crack 
Seal/Micro Surfacing Program.  Two bids were received: 

  Pavement Management              $309,910 

  Vance Brothers, Inc.              $315,320 

  Engineer’s Estimate   $311,104 

 

This contract consists of two separate maintenance programs at various locations 
throughout the City.  A Micro Surfacing program which is a maintenance tool to assist in 
preserving the existing asphalt pavement, thus extending the pavements life cycle and a 
Crack Seal program which seals existing cracks in the asphalt pavement.  Sealing 
cracks and joints helps to prevent water from entering the base of the pavement.   

There is $312,000.00 budgeted for these projects and the contract will be awarded for 
that amount.  Locations of work will be adjusted (increased) to utilize the $312,000 
budget. 

City staff has reviewed the bids for accuracy and found no errors. 

 
FUNDING SOURCE 
 
Funding is available in the 2016 Capital Infrastructure Program Project P5000/P5038. 
 
ATTACHMENTS 
 

1. Construction Agreement with Pavement Management, Inc. 
 
 
PREPARED BY 
         
Melissa Prenger, Senior Project Manager                    August 11, 2016  
                                        

Page 1 of 1 
L:\Projects\P5000 Crack-Slurry\2016 Crack-Micro\Council Actions\Consider Bids P5000 2016 Crack Seal 
Micro Surfacing Prgram.doc 
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CONSTRUCTION CONTRACT 

FOR 

PROJECT  

P5000/P5038 2016 CRACK SEAL & MICRO SURFACING PROGRAM 

BETWEEN 

THE CITY OF PRAIRIE VILLAGE, KANSAS 

AND 

 

THIS AGREEMENT, is made and entered into this ____ day of _______________, 20__, by and 
between the City of Prairie Village, Kansas, hereinafter termed the “CCity”, and 

 hereinafter termed in this agreement, “CContractor”, for the 
construction and completion of Project P5000 / P5038  2016 CRACK SEAL & MICRO 
SURFACING PROGRAM , the “PProject” designated, described and required by the Project Manual 
and Bid Proposal, to wit:   

WITNESSETH: 

WHEREAS, the City has caused to be prepared, approved and adopted a Project Manual 
describing construction materials, labor, equipment and transportation necessary for, and in 
connection with, the construction of a public improvement, and has caused to be published an 
advertisement inviting sealed bid, in the manner and for the time required by law;  

WHEREAS, the Contractor, in response to the advertisement, has submitted to the City in the 
manner and at the time specified, a sealed Bid Proposal in accordance with the Bid Documents;  

WHEREAS, the City, in the manner prescribed by law, has publicly opened, examined and 
canvassed the Bid Proposals submitted, and as a result of such canvass has determined and 
declared the Contractor to be the lowest and best responsible bidder for the construction of said 
public improvements, and has duly awarded to the said Contractor a contract therefore upon the 
terms and conditions set forth in this Agreement for the sum or sums set forth herein;  

WHEREAS, the Contractor has agreed to furnish at its own cost and expense all labor, tools, 
equipment , materials and transportation required to construct and complete in good, first class and 
workmanlike manner, the Work  in accordance with the Contract Documents; and 

WHEREAS, this Agreement, and other Contract Documents on file with the City Clerk of Prairie 
Village, Kansas, all of which Contract Documents form the Contract, and are as fully a part thereof 
as if repeated verbatim herein; all work to be to the entire satisfaction of the City or City’s agents, 
and in accordance with the laws of the City, the State of Kansas and the United States of America;  

NOW, THEREFORE, in consideration of the compensation to be paid the Contractor, and of the 
mutual agreements herein contained, the parties hereto have agreed and hereby agree, the City for 
itself and its successors, and the Contractor for itself, himself, herself or themselves, its, his/her,  
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hers or their successors and assigns, or its, his/her, hers or their executors and administrators, as 
follows: 

1. DEFINITIONS:  Capitalized terms not defined herein shall have the meanings set forth in
the General Conditions.

1.1 Following words are given these definitions:

ADVERSE WEATHER shall have the meaning set forth in Section 9.3 hereof.

APPLICATION FOR PAYMENT shall mean a written request for compensation for Work
performed on forms approved by the City.

BID shall mean a complete and properly signed proposal to do the Work or designated
portion thereof, for the price stipulated therein, submitted in accordance with the Bid
Documents.

BID DOCUMENTS  shall mean all documents related to submitting a Bid, including, but not
limited to, the Advertisement for Bids, Instruction to Bidders, Bid Form, Bid Bond, and the
proposed Project Manual, including any Addenda issued prior to receipt of Bids.

BID PROPOSAL shall mean the offer or proposal of the Bidder submitted on the prescribed
form set forth the prices for the Work to be performed.

BIDDER shall mean any individual: partnership, corporation, association or other entity
submitting a bid for the Work.

BONDS shall mean the bid, maintenance, performance, and statutory or labor and
materials payment bonds, together with such other instruments of security as may be
required by the Contract Documents.

CERTIFICATE FOR PAYMENT shall mean written certification from the Project Manager
stating that to the best of the project manager’s knowledge, information and belief, and on
the basis of the Project Manager’s on-site visits and inspections, the Work described in an
Application for Payment has been completed in accordance with the terms and conditions
of the Contract Documents and that the amount requested in the Application for Payment is
due and payable.

CHANGE ORDER is a written order issued after the Agreement is executed by which the
City and the Contractor agree to construct additional items of Work, to adjust the quantities
of Work, to modify the Contract Time, or, in lump sum contracts, to change the character
and scope of Work shown on the Project Manual.

CITY shall mean the City of Prairie Village, Kansas, acting through a duly appointed
representative.

CONTRACT or CCONTRACT DOCUMENTS shall consist of (but not necessarily be limited
to) the Plans, the Specifications, all addenda issued prior to and all modifications issued
after execution of this Agreement, (modifications consisting of written amendments to the
Agreement signed by both parties, Change Orders, written orders for minor changes in the
Work issued by the Project Manager) this Construction Contract between the City and
Contractor (sometimes referred to herein as the “AAgreement”), the accepted Bid Proposal,
Contractor’s Performance Bond, Contractor’s Maintenance Bond, Statutory Bond, the



P5000 / P5038  2016 CRACK SEAL & MICRO SURFACING PROGRAM July 2016 

Construction Contract Page 3 of 29 

23451384v2

Project Manual, the General Conditions, the Special Conditions and any other documents 
that have bearing the Work prescribed in the Project.  It is understood that the Work shall be 
carried out and the Project shall be constructed fully in accordance with the Contract 
Documents.  

CONTRACT PRICE shall be the amount identified in the Construction Agreement between 
the City and the Contractor as the total amount due the Contractor for Total Completion of 
the Work as per the Contract Documents.   

CONTRACT TIME shall be the number of calendar days stated in the Contract Documents 
for the completion of the Work or shall be a specific date as designated in the Construction 
Agreement. 

CONTRACTOR shall mean the entity entering into the Contract for the performance of the 
Work covered by this Contract, together with his/her duly authorized agents or legal 
representatives.   

DEFECTIVE WORK shall mean Work, which is unsatisfactorily, faulty or deficient, or not in 
conformity with the Project Manual.   

FIELD ORDER shall mean a written order issued by the Project Manager that orders minor 
changes in the Work, but which does not involve a change in the Contract Price or Contract 
Time. 

FINAL ACCEPTANCE shall mean the date when the City accepts in writing that the 
construction of the Work is complete in accordance with the Contract Documents such that 
the entire Work can be utilized for the purposes for which it is intended and Contractor is 
entitled to final payment. 

GENERAL CONDITIONS shall mean the provisions in the document titled “General 
Conditions – General Construction Provisions” attached hereto and incorporation herein by 
reference. 

INSPECTOR shall mean the engineering, technical inspector or inspectors duly authorized 
by the City to monitor the work and compliance tests under the direct supervision of the 
Project Manager. 

NOTICE TO PROCEED shall mean the written notice by the City to the Contractor fixing 
the date on which the Contract Time is to commence and on which the Contractor shall 
start to perform its obligations under the Contract Documents.  Without the prior express 
written consent of the City, the Contractor shall do no work until the date set forth in the 
Notice to Proceed. 

PAY  ESTIMATE  NO. ____ or   FINAL PAY ESTIMATE shall mean the form to be used by 
the Contractor in requesting progress and final payments, including supporting 
documentation required by the Contract Documents. 

PLANS shall mean and include all Shop Drawings which may have been prepared by or for 
the City as included in the Project Manual or submitted by the Contractor to the City during 
the progress of the Work, all of which show the character and scope of the work to be 
performed. 

PROJECT shall mean the Project identified in the first paragraph hereof. 
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PROJECT MANAGER shall mean the person appointed by the Public Works Director for 
this Contract. 

PROJECT MANUAL shall contain the General Conditions, Special Conditions, 
Specifications, Shop Drawings and Plans for accomplishing the work. 

PROJECT SEGMENTS shall have the meaning set forth in Section 7.1 hereof. 

PUBLIC WORKS DIRECTOR shall mean the duly appointed Director of Public Works for 
the City of Prairie Village or designee.  

SHOP DRAWINGS shall mean all drawings, diagrams, illustrations, schedules and other 
data which are specifically prepared by the Contractor, a Subcontractor, manufacturer, 
fabricator, supplier or distributor to illustrate some portion of the Work, and all illustrations, 
brochures, standard schedules, performance charts, instructions, diagrams and other 
information prepared by a manufacturer, fabricator, supplier or distribution and submitted by 
the Contractor to illustrate material or equipment for some portion of the Work. 

SPECIFICATIONS shall mean those portions of the Project Manual consisting of written 
technical descriptions of materials, equipment, construction methods, standards and 
workmanship as applied to the Work and certain administrative details applicable thereto. 
They may include, but not necessarily be limited to: design specifications, e.g. 
measurements, tolerances, materials, inspection requirements and other information 
relative to the work; performance specifications, e.g., performance characteristics required, 
if any; purchase description specifications, e.g. products or equipment required by 
manufacturer, trade name and/or type; provided, however, equivalent alternatives 
(including aesthetics, warranty and manufacturer reputation) may be substituted upon 
written request and written approval thereof by the City. 

SPECIAL CONDITIONS shall mean the provisions in the document titled “Special 
Conditions” attached hereto and incorporation herein by reference. 

SUBCONTRACTOR shall mean an individual, firm or corporation having a direct contract 
width the Contractor or with another subcontractor for the performance of a part of the 
Work. 

SUBSTANTIAL COMPLETION shall be defined as being less than 100 percent of the Work 
required that will be completed by a specified date as agreed to in writing by both parties. 

TOTAL COMPLETION shall mean  all elements of a Project Segment or the Total Project 
Work is complete including all subsidiary items and “punch-list” items. 

TOTAL PROJECT WORK shall have the meaning set forth in Section 7.1 hereof.  

UNIT PRICE WORK shall mean Work quantities to be paid for based on unit prices.  Each 
unit price shall be deemed to include the Contractor’s overhead and profit for each 
separately identified item.  It is understood and agreed that estimated quantities of times for 
unit price work are not guaranteed and are solely for the purpose of comparison of bids and 
determining an initial Contract Price.  Determinations of actual quantities and classifications 
of unit price work shall be made by the City. 

UNUSUALLY SEVERE WEATHER  shall have the meaning set forth in Section 9.4 hereof. 
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WORK shall the mean the work to be done to complete the construction required of the 
Contractor by the Contract Documents, and includes all construction, labor, materials, tools, 
equipment and transportation necessary to produce such construction in accordance with 
the Contract Documents. 

WORK SCHEDULE shall have the meaning set forth in Section 7.2 hereof. 

1.2 Whenever any word or expression defined herein, or pronoun used instead, occurs in these 
Contract Documents; it shall have and is mutually understood to have the meaning 
commonly given.  Work described in words, which so applied have a well-known technical 
or trade meaning shall be held to refer to such, recognized standards. 

1.3 Whenever in these Contract Documents the words “as ordered,” “as directed”, “as 
required”, “as permitted”, “as allowed”, or words or phrases of like import are used, it is 
understood that the order, direction, requirement, permission or allowance of the Project 
Manager is intended. 

1.4 Whenever any statement is made in the Contract Documents containing the expression “it 
is understood and agreed”, or an expression of like import, such expression means the 
mutual understanding and agreement of the parties hereto. 

1.5 The words “approved”, “reasonable”, “suitable”, “acceptable”, “properly”, “satisfactorily”, or 
words of like effect in import, unless otherwise particularly specified herein, shall mean 
approved, reasonable, suitable, acceptable, proper or satisfactory in the judgment of the 
Project Manager.   

1.6 When a word, term or phrase is used in the Contract, it shall be interpreted or construed, 
first, as defined herein; second, if not defined, according to its generally accepted meaning 
in the construction industry; and, third, if there is no generally accepted meaning in the 
construction industry, according to its common and customary usage. 

1.7 All terms used herein shall have the meanings ascribed to them herein unless otherwise 
specified. 

2. ENTIRE AGREEMENT:

The Contract Documents, together with the Contractor's Performance, Maintenance and
Statutory bonds for the Work, constitute the entire and exclusive agreement between the
City and the Contractor with reference to the Work.  Specifically, but without limitation, this
Contract supersedes all prior written or oral communications, representations and
negotiations, if any, between the City and the Contractor.  The Contract may not be
amended or modified except by a modification as hereinabove defined.  These Contract
Documents do not, nor shall they be construed to, create any contractual relationship of any
kind between the City and any Subcontractor or remote tier Subcontractor.

3. INTENT AND INTERPRETATION

3.1 The intent of the Contract is to require complete, correct and timely execution of the Work.
Any Work that may be required, including construction, labor, materials, tools, equipment
and transportation, implied or inferred by the Contract Documents, or any one or more of
them, as necessary to produce the intended result, shall be provided by the Contractor for
the Contract Price.
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3.2 All time limits stated in the Contract Documents are of the essence of the Contract.  

3.3 The Contract is intended to be an integral whole and shall be interpreted as internally 
consistent.  What is required by any one Contract Document shall be considered as 
required by the Contract. 

3.4 The specification herein of any act, failure, refusal, omission, event, occurrence or condition 
as constituting a material breach of this Contract shall not imply that any other, non-
specified act, failure, refusal, omission, event, occurrence or condition shall be deemed not 
to constitute a material breach of this Contract. 

3.5 The Contractor shall have a continuing duty to read, carefully study and compare each of 
the Contract Documents and shall give written notice to the Project Manager of any 
inconsistency, ambiguity, error or omission, which the Contractor may discover, or should 
have discovered, with respect to these documents before proceeding with the affected 
Work.  The review, issuance, or the express or implied approval by the City or the Project 
Manager of the Contract Documents shall not relieve the Contractor of the continuing duties 
imposed hereby, nor shall any such review be evidence of the Contractor's compliance with 
this Contract.   

3.6 The City has prepared or caused to have prepared the Project Manual.  HHOWEVER, THE 
CITY MAKES NO REPRESENTATION OR WARRANTY AS TO ACCURACY OR 
FITNESS FOR PARTICULAR PURPOSE INTENDED OR ANY OTHER WARRANTY OF 
ANY NATURE WHATSOEVER TO THE CONTRACTOR CONCERNING SUCH 
DOCUMENTS.  By the execution hereof, the Contractor acknowledges and represents that 
it has received, reviewed and carefully examined such documents, has found them to be 
complete, accurate, adequate, consistent, coordinated and sufficient for construction, and 
that the Contractor has not, does not, and will not rely upon any representation or 
warranties by the City concerning such documents as no such representation or warranties 
have been made or are hereby made. 

3.7 As between numbers and scaled measurements in the Project Manual, the numbers shall 
govern; as between larger scale and smaller scale drawings, (e.g. 10:1 is larger than 100:1) 
the larger scale shall govern. 

3.8 The organization of the Project Manual into divisions, sections, paragraphs, articles (or 
other categories), shall not control the Contractor in dividing the Work or in establishing the 
extent or scope of the Work to be performed by Subcontractors. 

3.9 The Contract Documents supersedes all previous agreements and understandings 
between the parties, and renders all previous agreements and understandings void relative 
to these Contract Documents. 

3.10 Should anything be omitted from the Project Manual, which is necessary to a clear 
understanding of the Work, or should it appear various instructions are in conflict, the 
Contractor shall secure written instructions from the Project Manager before proceeding 
with the construction affected by such omissions or discrepancies.   

3.11 It is understood and agreed that the Work shall be performed and completed according to 
the true spirit, meaning, and intent of the Contract Documents. 

3.12 The Contractor's responsibility for construction covered by conflicting requirements, not 
provided for by addendum prior to the time of opening Bids for the Work represented 
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thereby, shall not extend beyond the construction in conformity with the less expensive of 
the said conflicting requirements.  Any increase in cost of Work required to be done in 
excess of the less expensive work of the conflicting requirements will be paid for as extra 
work as provided for herein. 

3.13 The apparent silence of the Project Manual as to any detail, or the apparent omission from 
them of a detailed description concerning any point, shall be regarded as meaning that only 
the best general practice is to be used.  All interpretations of the Project Manual shall be 
made on the basis above stated. 

3.14 The conditions set forth herein are general in scope and are intended to contain 
requirements and conditions generally required in the Work, but may contain conditions or 
requirements which will not be required in the performance of the Work under contract and 
which therefore are not applicable thereto.  Where any stipulation or requirement set forth 
herein applies to any such non-existing condition, and is not applicable to the Work under 
contract, such stipulation or requirement will have no meaning relative to the performance 
of said Work. 

3.15 KSA 16-113 requires that non-resident contractors appoint an agent for the service of 
process in Kansas. The executed appointment must then be filed with the Secretary of 
State, Topeka, Kansas. Failure to comply with this requirement shall disqualify the 
Contractor for the awarding of this Contract. 

4. CONTRACT COST

The City shall pay the Contractor for the performance of the Work embraced in this
Contract, and the Contractor will accept in full compensation therefore the sum (subject to
adjustment as provided by the Contract) of  Three Hundred Twelve Thousand and Zero
Cents DDOLLARS ($312,000.00) for all Work covered by and included in the Contract;
payment thereof to be made in cash or its equivalent and in a manner provided in the
Contract Documents.

5. WORK SUPERINTENDENT

5.1 The Contractor shall provide and maintain, continually on the site of Work during its
progress, an adequate and competent superintendent of all operations for and in
connection with the Work being performed under this Contract, either personally or by a
duly authorized superintendent or other representative.  This representative shall be
designated in writing at the preconstruction meeting.

5.2 The superintendent, or other representative of the Contractor on the Work, who has charge
thereof, shall be fully authorized to act for the Contractor, and to receive whatever orders as
may be given for the proper prosecution of the Work, or notices in connection therewith.
Use of Subcontractors on portions of the Work shall not relieve the Contractor of the
obligation to have a competent superintendent on the Work at all times.

5.3 The City shall have the right to approve the person who will be the Superintendent based
on skill, knowledge, experience and work performance.  The City shall also have the right to
request replacement of any superintendent.

5.4 The duly authorized representative shall be official liaison between the City and the
Contractor regarding the signing of pay estimates, change orders, workday reports and
other forms necessary for communication and Work status inquiries.  Upon Work
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commencement, the City shall be notified, in writing, within five (5) working days of any 
changes in the Contractor’s representative.  In the absence of the Contractor or 
representative, suitable communication equipment, which will assure receipt of messages 
within one (1) hour during the course of the workday, will also be required. 

5.5 The Contractor will be required to contact the Project Manager daily to advise whether 
and/or where the Contractor and/or the Subcontractor’s crews will be working that day, in 
order that the Project Manager’s representative is able to monitor properly the Work. 

6. PROJECT MANAGER

6.1 It is mutually agreed by and between the parties to this Agreement that the Project Manager
shall act as the representative of the City and shall observe and inspect, as required, the
Work included herein.

6.2 In order to prevent delays and disputes and to discourage litigation, it is further agreed by
and between the parties to this Agreement that the Project Manager shall, in good faith and
to the best of its ability, determine the amount and quantities of the several kinds of work
which are to be paid for under this Contract; that the Project Manager shall determine,
where applicable, questions in relation to said Work and the construction thereof; that
Project Manager shall, where applicable decide questions which may arise relative to the
execution of this Contract on the part of said Contractor; that the Project Manager's
decisions and findings shall be the conditions precedent to the rights of the parties hereto,
to any action on the Contract, and to any rights of the Contractor to receive any money
under this Contract provided, however, that should the Project Manager render any
decision or give any direction which, in the opinion of either party hereto, is not in
accordance with the meaning and intent of this Contract, either party may file with the
Project Manager and with the other party, within thirty (30) days a written objection to the
decision or direction so rendered and, by such action, may reserve the right to submit the
question to determination in the future.

6.3 The Project Manager, unless otherwise directed or agreed to by the City in writing, will
perform those duties and discharge those responsibilities allocated to the Project Manager
as set forth in this Contract.  The Project Manager shall be the City's representative from the
effective date of this Contract until final payment has been made.  The Project Manager
shall be authorized to act on behalf of the City only to the extent provided in this Contract.
The City and Project Manager may, from time to time, designate Inspectors to perform such
functions.

6.4 The City and the Contractor shall communicate with each other in the first instance through
the Project Manager.

6.5 The Project Manager shall be the initial interpreter of the requirements of the Project
Manual and the judge of the performance by the Contractor.  The Project Manager shall
render written graphic interpretations necessary for the proper execution or progress of the
Work with reasonable promptness on request of the Contractor.

6.6 The Project Manager will review the Contractor's Applications for Payment and will certify to
the City for payment to the Contractor those amounts then due the Contractor as provided
in this Contract.  The Project Manager's recommendation of any payment requested in an
Application for Payment will constitute a representation by Project Manager to City, based
on Project Manager's on-site observations of the Work in progress as an experienced and
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qualified design professional and on Project Manager's review of the Application for 
Payment and the accompanying data and schedules that the Work has progressed to the 
point indicated; that, to the best of the Project Manager's knowledge, information and belief, 
the quality of the Work is in accordance with the Project Manual (subject to an evaluation of 
the Work as a functioning whole prior to or upon Substantial Completion, to the results of 
any subsequent tests called for in the Project Manual, to a final determination of quantities 
and classifications for Unit Price Work if such is called for herein, and to any other 
qualifications stated in the recommendation); and that Contractor is entitled to payment of 
the amount recommended.  However, by recommending any such payment Project 
Manager will not thereby be deemed to have represented that exhaustive or continuous on-
site inspections have been made to check the quality or the quantity of the Work beyond the 
responsibilities specifically assigned to Project Manager in the Project Manual or that there 
may not be other matters or issues between the parties that might entitle Contractor to be 
paid additionally by the City or the City to withhold payment to Contractor. 

6.7 The Project Manager may refuse to recommend the whole or any part of any payment if, in 
Project Manager's opinion, it would be incorrect to make such representations to City. 
Project Manager may also refuse to recommend any such payment, or, because of 
subsequently discovered evidence or the results of subsequent inspections or tests, nullify 
any such payment previously recommended, to such extent as may be necessary in the 
Project Manager's opinion to protect the City from loss because: 

The Work is defective, or completed Work has been damaged requiring correction or
replacement,

The Contract Price has been reduced by Written Amendment or Change Order,

The City has been required to correct Defective Work or complete Work in accordance
with the Project Manual.

6.8 The City may refuse to make payment of the full amount recommended by the Project 
Manager because claims have been made against City on account of Contractor's 
performance or furnishing of the Work or liens have been filed in connection with the Work 
or there are other items entitling City to a set-off against the amount recommended, but City 
must give Contractor written notice (with a copy to Project Manager) stating the reasons for 
such action. 

6.9 The Project Manager will have the authority to reject Work which is defective or does not 
conform to the requirements of this Contract.  If the Project Manager deems it necessary or 
advisable, the Project Manager shall have authority to require additional inspection or 
testing of the Work for compliance with Contract requirements. 

6.10 The Project Manager will review, or take other appropriate action as necessary, concerning 
the Contractor's submittals, including Shop Drawings, Product Data and Samples.  Such 
review, or other action, shall be for the sole purpose of determining general conformance 
with the design concept and information given through the Project Manual. 

6.11 The Project Manager shall have authority to order minor changes in the Work not involving 
a change in the Contract Price or in Contract Time and consistent with the intent of the 
Contract.  Such changes shall be effected by verbal direction and then recorded on a Field 
Order and shall be binding upon the Contractor.  The Contractor shall carry out such Field 
Orders promptly. 



P5000 / P5038  2016 CRACK SEAL & MICRO SURFACING PROGRAM July 2016 

Construction Contract Page 10 of 29 

23451384v2

6.12 The Project Manager, upon written request from the Contractor shall conduct observations 
to determine the dates of Substantial Completion, Total Completion and the date of Final 
Acceptance.  The Project Manager will receive and forward to the City for the City's review 
and records, written warranties and related documents from the Contractor required by this 
Contract and will issue a final Certificate for Payment to the City upon compliance with the 
requirements of this Contract. 

6.13 The Project Manager's decisions in matters relating to aesthetic effect shall be final if 
consistent with the intent of this Contract. 

6.14 The Project Manager will NNOT be responsible for Contractor's means, methods, 
techniques, sequences, or procedures or construction, or the safety precautions and 
programs incident thereto and will not be responsible for Contractor's failure to perform the 
Work in accordance with the Project Manual.  The Project Manager will not be responsible 
for the acts or omissions of the Contractor or any Subcontractor or any of its or their agents 
or employees, or any other person at the site or otherwise performing any of the Work 
except as may otherwise be provided. 

6.15 Any plan or method of work suggested by the Project Manager, or other representatives of 
the City, to the Contractor, but not specified or required, if adopted or followed by the 
Contractor in whole or in part, shall be used at the risk and responsibility of the Contractor, 
and the Project Manager and the City will assume no responsibility therefore. 

6.16 It is agreed by the Contractor that the City shall be and is hereby authorized to appoint or 
employ, either directly or through the Project Manager, such City representatives or 
observers as the City may deem proper, to observe the materials furnished and the work 
performed under the Project Manual, and to see that the said materials are furnished, and 
the said work performed, in accordance with the Project Manual therefore.  The Contractor 
shall furnish all reasonable aid and assistance required by the Project Manager, or by the 
resident representatives for proper observation and examination of the Work and all parts 
thereof. 

6.17 The Contractor shall comply with any interpretation of the Project Manual by the Project 
Manager, or any resident representative or observer so appointed, when the same are 
consistent with the obligations of the Project Manual.  However, should the Contractor 
object to any interpretation given by any subordinate Project Manager, resident 
representative or observer, the Contractor may appeal in writing to the City Director of 
Public Works for a decision. 

6.18 Resident representatives, observers, and other properly authorized representatives of the 
City or Project Manager shall be free at all times to perform their duties, and intimidation or 
attempted intimidation of any one of them by the Contractor or by any of its employees, 
shall be sufficient reason, if the City so decides, to annul the Contract. 

6.19 Such observation shall not relieve the Contractor from any obligation to perform said Work 
strictly in accordance with the Project Manual. 

7. WORK SCHEDULE:

7.1 The Work is comprised of one large project (sometimes referred to as “TTotal Project Work”)
and, in some cases, is partitioned into smaller subprojects referred to in this Agreement as
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“PProject Segments.”  A Contract Time shall be stated in the Contract Documents for both 
the Total Project Work and, when applicable, the Project Segments.   

7.2 At the time of execution of this Contract, the Contractor shall furnish the Project Manager 
with a schedule (“WWork Schedule”) setting forth in detail (in the critical path method) the 
sequences proposed to be followed, and giving the dates on which it is expected that 
Project Segments will be started and completed within the Contract Time.  The Work 
Schedule is subject to approval by the City. 

7.3 Monthly Work Schedule reports shall accompany the Contractor's pay request for Work 
completed. Where the Contractor is shown to be behind schedule, it shall provide an 
accompanying written summary, cause, and explanation of planned remedial action. 
Payments or portions of payments may be withheld by the City upon failure to maintain 
scheduled progress of the Work as shown on the approved Work Schedule. 

7.4 At a minimum the Contractor shall update and submit the Work Schedule for review weekly, 
unless otherwise agreed upon by the City.  

7.5 The Contractor, within ten (10) calendar days after being instructed to do so in a written 
notice from the City, shall commence the Work to be done under this Contract.  

7.6 If at any time, in the opinion of the Project Manager or City, proper progress is not being 
maintained; changes shall be proposed in the Work Schedule and resubmitted for 
consideration and approval. 

7.7 If the Contractor has not completed Project Segments and is within a non-performance 
penalty period, it shall not be allowed to undertake a new Project Segment until the Project 
Segment in dispute is completed, unless expressly permitted by the City. 

7.8 The operation of any tool, equipment, vehicle, instrument, or other noise-producing device 
is prohibited to start before or continue after the hours of 7 AM and 10 PM, Monday through 
Friday (except Fridays which shall be until Midnight) and 8 AM and midnight on Weekends 
(except Sunday which shall be 10 PM).  Violation of this requirement is Prima Facia 
Violation of City Municipal Code 11-202. 

7.9 No work shall be undertaken on Saturdays, Sundays and Holidays (Christmas, New Years, 
Martin Luther King’s Birthday, President’s Day, Memorial Day, Independence Day, Labor 
Day and Thanksgiving) without the express written approval of the City Project Manager.  If 
it is necessary to perform proper care, maintenance, or protection of work already 
completed or of equipment used, or in the case of an emergency verbal permission may be 
obtained through the Project Manager. 

7.10 Night work may be established by the Contractor, as a regular procedure, with the written 
permission of the City; such permission, however, may be revoked at any time by the City if 
the Contractor fails to maintain adequate equipment for the proper prosecution and control 
of all operations performed as part of the Work. 

7.11 The Contractor shall provide 24 hours notice prior to commencing any work to the City 
Project Manager.  The Contractor shall communicate immediately any changes in the Work 
Schedule to the Project Manager for approval by the City. 
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8. DELAYS AND EXTENSIONS OF TIME 

8.1 In executing the Contract, the Contractor expressly covenants and agrees that, in 
undertaking the completion of the Work within the Contract Time, it has taken into 
consideration and made allowances for all of the ordinary delays and hindrances incident to 
such Work, whether growing out of delays in securing materials, workers, weather 
conditions or otherwise.  No charge shall be made by the Contractor for hindrances or 
delays from any cause during the progress of the Work, or any portion thereof, included in 
this Contract. 

8.2 Should the Contractor, however, be delayed in the prosecution and completion of the Work 
by reason of delayed shipment orders, or by any changes, additions, or omissions therein 
ordered in writing by the City, or by strikes or the abandonment of the Work by the persons 
engaged thereon through no fault of the Contractor, or by any act taken by the U.S. 
Government such as the commandeering of labor or materials, embargoes, etc., which 
would affect the fabrication or delivery of materials and/or equipment to the Work; or by 
neglect, delay or default of any other contractor of the City, or delays caused by court 
proceedings; the Contractor shall have no claims for damages or additional compensation 
or costs for any such cause or delay; but it shall in such cases be entitled to such extension 
of the time specified for the completion of the Work as the City and the Project Manager 
shall award in writing on account of such delays, provided, however, that claim for such 
extension of time is made by the Contractor to the City and the Project Manager in writing 
within one (1) week from the time when any such alleged cause for delay shall occur.    

9. ADVERSE WEATHER: 

9.1 Extensions of time for Adverse Weather shall be granted only under the conditions as 
hereinafter provided. 

9.2 For conditions of weather or conditions at the site, so unusual as not to be reasonably 
anticipated, as determined by the Project Manager, an average or usual number of 
inclement days when work cannot proceed are to be anticipated during the construction 
period and are not to be considered as warranting extension of time. 

9.3 “AAdverse Weather” is defined as atmospheric conditions or the impact thereof at a definite 
time and place, which are unfavorable to construction activities such that they prevent work 
on critical activities for 50 percent or more of the Contractor's scheduled workday. 

9.4 “UUnusually Severe Weather” is defined as weather, which is more severe than the adverse 
weather anticipated for the season, location, or activity involved. 

9.5 Time Extensions for Unusually Severe Weather:  In order for any request for time extension 
due to Unusually Severe Weather to be valid, the Contractor must document all  of the 
following conditions: 

The weather experienced at the Work site during the Contract period is more severe 
than the Adverse Weather anticipated for the Work location during any given month. 

The Unusually Severe Weather actually caused a delay to the completion of the Work. 

The delay must be beyond the control and without fault or negligence by the Contractor. 
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9.6 The following schedule of monthly-anticipated Adverse Weather delays will constitute the 
baseline for monthly weather time evaluations.  The Contractor's Work Schedule must 
reflect these anticipated adverse weather delays in all weather affected activities: 

MONTHLY ANTICIPATED ADVERSE WEATHER DELAY 
WORK DAYS BASED ON FIVE (5) DAY WORK WEEK 

JAN FEB MAR APR MAY JUN JUL AUG SEP OCT NOV DEC 

10 8 7 6 7 7 5 5 5 4 5 9 
 
9.7 Upon receipt of the Notice to Proceed, and continuing throughout the Contract, the 

Contractor shall record on its daily construction report, the occurrence of Adverse Weather 
and resultant impact to the Work Schedule. 

9.8 The number of actual Adverse Weather delay days shall include days affected by actual 
Adverse Weather (even if Adverse Weather occurred in the previous month), and shall be 
calculated chronologically from the first to the last day of each month, and be recorded as 
full workdays. 

9.9 If the number of actual Adverse Weather delay days in a given month exceeds the number 
of days anticipated above, the difference shall be multiplied by 7/5 to convert any qualifying 
workday delays to calendar days.  The resulting number of qualifying lost days shall be 
added to the Contract Time. 

9.10 The determination that Unusually Severe Weather occurred does not automatically mean 
an extension of time will be granted.  The Contractor must substantiate the Unusually 
Severe Weather delayed work activities on the critical path of the Work Schedule. 

9.11 Full consideration for equivalent fair weather workdays shall be given.  If the number of 
actual Adverse Weather delays in a given month is less than the number of days 
anticipated as indicated above, the difference shall be multiplied by 7/5 to convert any 
workday increases to calendar days.  The resulting number of qualifying extra days will be 
accumulated and subtracted from any future month's days lost due to unusually severe 
weather. 

9.12 The net cumulative total of extra days/lost days shall not result in a reduction of Contract 
Time and the date of Substantial Completion shall not be changed because of unusually 
favorable weather. 

9.13 In converting workdays to calendar days, fractions 0.5 and greater shall be rounded up to 
the next whole number.  Fractions less than 0.5 shall be dropped. 

9.14 The Contractor shall summarize and report all actual Adverse Weather delay days for each 
month to the Project Manager by the tenth (10th) day of the following month.  A narrative 
indicating the impact of Adverse Weather conditions on the Work Schedule shall be 
included. 

9.15 Any claim for extension of time due to Unusually Severe Weather shall be submitted to the 
Project Manager within 7 days of the last day of the commencement of the event giving rise 
to the delay occurred.  Resolution of any claim shall follow the procedures described above. 
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9.16 The Contractor shall include and indicate the monthly-anticipated Adverse Weather days, 
listed above, in the Work Schedule.  (Reference Section 7.1 for Work Schedule 
requirements) 

9.17 The Contractor shall indicate the approved Adverse Weather days (whether less or more 
than the anticipated days) in its Work Schedule updates. 

10. LIQUIDATED DAMAGES

10.1 Contractor agrees that time is of the essence and any term pertaining to Contractor timely 
performing so as to achieve Total Completion within the Contract Time is a material 
provision of this Contract.  Further, the parties acknowledge that City’s damages in the 
event of delay are difficult to ascertain and consequently agree that, in the event and to the 
extent that actual date of Total Completion is delayed beyond the Contract Time for the 
Total Project Work or Project Segments attributable solely or concurrently to (i) an act or 
omission of Contractor or any of its subcontractors or suppliers, or (ii) in whole or in part, to 
any other event or condition within the Contractor’s reasonable control (and not for reasons 
solely attributable to City), the Contractor shall be assessed a liquidated damage, and not 
as a penalty, in the amount set forth in the Special Conditions for each calendar day beyond 
the applicable Contract Time.  Such amount shall be deducted from any amounts due 
Contractor under this Agreement. 

10.2 Further, the Contractor agrees that, in the event Contractor does not carry out such Work at 
such rates of progress as required by the Work Schedule approved by the City, the City 
may, at its option and without Contractor receiving any additional compensation therefore, 
require Contractor to increase the number of qualified supervisory personnel and/or 
workers and the amount of equipment employed in the performance of the Work to such 
extent as City may deem necessary or desirable.  In addition, City, at its option, may 
supplement Contractor’s manpower by entering into contracts with other contractors to 
perform the Work.  All costs that are incurred by City, in this regard, including reasonable 
attorney’s fees, shall be deducted from any sums due Contractor or City may make demand 
on Contractor for reimbursement of such costs. 

11. PAYMENT PROCEDURE

11.1 Based upon Applications for Payment submitted to the Project Manager by the Contractor 
and Certificates for Payment issued by the Project Manager, the City shall make progress 
payments on account of the contract sum to the Contractor as provided below and 
elsewhere in the Contract Documents. 

11.2 The period covered by each Application for Payment shall be one calendar month ending 
on the last day of the month or on a mutually agreed date by City and Contractor. 

11.3 The Contractor warrants that title to all Work covered by an Application for Payment will 
pass to the City no later than the time of payment.  The Contractor further warrants that 
upon submittal on the first day of each month of an Application for Payment, all Work for 
which payments have been received from the City shall be free and clear of liens, claims, 
security interest or other encumbrances in favor of the Contractor or any other person or 
entity whatsoever. 

11.4 Each application for payment must be submitted with Contractor's waiver for period of 
construction covered by application.  Each Application for Payment will be submitted with 
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executed waivers from the subcontractors or sub-contractors and suppliers for the previous 
period of construction covered by the previous application.  The final payment application 
must be submitted together with or preceded by final or complete waivers from every entity 
involved with performance of the Work covered by the payment request. 

11.5 The Contractor will submit waivers on forms, and executed in a manner, acceptable to City. 

11.6 The Contractor shall promptly pay each Subcontractor out of the amount paid to the 
Contractor because of such Subcontractor's Work the amount to which such Subcontractor 
is entitled.  In the event the City becomes informed that the Contractor has not paid a 
Subcontractor as herein provided, the City shall have the right, but not the duty, to issue 
future checks in payment to the Contractor of amounts otherwise due hereunder naming 
the Contractor and such Subcontractor as joint payees.  Such joint check procedure, if 
employed by the City, shall be deemed payment to the Contractor but shall create no rights 
in favor of any person or entity beyond the right of the named payees to payment of the 
check and shall not be deemed to commit the City to repeat the procedure in the future. 

11.7 The Project Manager will, upon receipt of a written Application for Payment from the 
Contractor, review the amount of Work performed during the preceding period and the 
value thereof at the unit prices contracted.  From the amounts so ascertained, there shall be 
deducted ten percent (10%) to be retained until after final completion of the entire Work to 
the satisfaction of the City.  The Project Manager will submit an estimate each month to the 
City for payment to the Contractor, except that no amount less than $500.00 will be 
submitted unless the total amount of the Contract remaining unpaid is less than $500.00. 

11.8 Deductions will be made from progress payments if the Contract includes a provision for a 
lump sum or a percentage deduction.  Lump sum deductions will be that portion of the 
stated lump sum computed as the ratio that the amount earned bears to the Contract Price. 
Percentage deductions will be computed at the stated percentage of the amount earned. 

11.9 No progress payment, nor any use or occupancy of the Work by the City, shall be 
interpreted to constitute an acceptance of any Work not in strict accordance with this 
Contract. 

11.10 The City may decline to make payment, may withhold funds, and, if necessary, may 
demand the return of some or all of the amounts previously paid to the Contractor, to 
protect the City from loss because of: 

Defective Work not remedied by the Contractor;

Claims of third parties against the City or the City's property;

Failure by the Contractor to pay Subcontractors or others in a prompt and proper
fashion;

Evidence that the balance of the Work cannot be completed in accordance with the
Contract for the unpaid balance of the Contract Price;

Evidence that the Work will not be completed in the time required for substantial or final
completion;

Persistent failure to carry out the Work in accordance with the Contract;
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Damage to the City or a third party to whom the City is, or may be, liable;

Evidence that the Work is not progressing according to agreed upon schedule by both
parties.

11.11 In the event that the City makes written demand upon the Contractor for amounts previously 
paid by the City as contemplated in this subparagraph, the Contractor shall promptly 
comply with such demand and refund such monies to the City. 

11.12 Neither the observation by the City or any of the City's officials, employees, or agents, nor 
any order by the City for payment of money, nor any payment for, or acceptance of, the 
whole or any part of the Work by the City or Project Manager, nor any extension of time, nor 
any possession taken by the City or its employees, shall operate as a waiver of any 
provision of this Contract, or of any power herein reserved to the City, or any right to 
damages herein provided, nor shall any waiver of any breach in this Contract be held to be 
a waiver of any other or subsequent breach. 

12. COMPLETION  AND  FINAL PAYMENT

12.1 Upon Total Completion, when the Contractor is ready for a final inspection of the Total 
Project Work, it shall notify the City and the Project Manager thereof in writing.  Thereupon, 
the Project Manager will make final inspection of the Work and, if the Work is complete in 
accordance with this Contract, the Project Manager will promptly issue a final Certificate for 
Payment certifying to the City that the Work is complete and the Contractor is entitled to the 
remainder of the unpaid Contract Price, less any amount withheld pursuant to this Contract. 
If the Project Manager is unable to issue its final Certificate for Payment and is required to 
repeat its final inspection of the Work, the Contractor shall bear the cost of such repeat final 
inspection(s), which cost may be deducted by the City from the Contractor's full payment. 

12.2 The Contractor shall not be entitled to any payment unless and until it submits to the Project 
Manager its affidavit that all payrolls, invoices for materials and equipment, and other 
liabilities connected with the Work for which the City, or the City's property might be 
responsible, have been fully paid or otherwise satisfied; releases and waivers of lien from 
all Subcontractors and Suppliers of the Contractor and of any and all other parties required 
by the City; and consent of Surety, if any, to final payment.  If any third party fails or refuses 
to provide a release of claim or waiver of lien as required by the City, the Contractor shall 
furnish a bond satisfactory to the City to discharge any such lien or indemnify the City from 
liability. 

12.3 The City shall make final payment of all sums due the Contractor within thirty days of the 
Project Manager's execution of a final Certificate for Payment. 

12.4 Acceptance of final payment shall constitute a waiver of all claims against the City by the 
Contractor except for those claims previously made in writing against the City by the 
Contractor, pending at the time of final payment, and identified in writing by the Contractor 
as unsettled at the time of its request for final inspection. 

13. CLAIMS BY THE CONTRACTOR

13.1 All Contractor claims shall be initiated by written notice and claim to the Project Manager. 
Such written notice and claim must be furnished within seven calendar days after 
occurrence of the event, or the first appearance of the condition, giving rise to the claim. 
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13.2 The Contractor shall diligently proceed with performance of this Contract whether or not 
there be such a claim pending and the City shall continue to make payments to the 
Contractor in accordance with this Contract.  The resolution of any claim shall be reflected 
by a Change Order executed by the City, the Project Manager and the Contractor. 

13.3 Should concealed and unknown conditions which could not, with reasonable diligence, 
have been discovered in the performance of the Work (a) below the surface of the ground 
or (b) in an existing structure differ materially with the conditions indicated by this Contract, 
or should unknown conditions of an unusual nature differing materially from those ordinarily 
encountered in the area and generally recognized as inherent in Work of the character 
provided by this Contract, be encountered, the Contract Price shall be equitably adjusted by 
the Change Order upon the written notice and claim by either party made within seven (7) 
days after the first observance of the condition.  As a condition precedent to the City having 
any liability to the Contractor for concealed or unknown conditions, the Contractor must give 
the City written notice of, and an opportunity to observe, the condition prior to disturbing it. 
The failure by the Contractor to make the written notice and claim as provided in this 
Subparagraph shall constitute a waiver by the Contractor of any claim arising out of or 
relating to such concealed or unknown condition. 

13.4 If the Contractor wishes to make a claim for an increase in the Contract Price, as a 
condition precedent to any liability of the City therefore, the Contractor shall give the City 
written notice of such claim within seven (7) days after the occurrence of the event, or the 
first appearance of the condition, giving rise to such claim.  Such notice shall be given by 
the Contractor before proceeding to execute any additional or changed Work.  The failure 
by the Contractor to give such notice and to give such notice prior to executing the Work 
shall constitute a waiver of any claim for additional compensation. 

13.5 The City reserves the right to increase or decrease quantities, and alter the details of 
construction including grade and alignment as the Project Manager may consider 
necessary or desirable, by approved Change Order.  Such modifications shall not invalidate 
the Contract nor release the surety.  Unless such alterations and increases or decreases 
change the total cost of the Work, based on the originally estimated quantities and the unit 
prices bid, by more than 25 percent, or change the total cost of any major item, based on 
the originally estimated quantities and the unit price bid, by more than 25 percent, the 
Contractor shall perform the work altered, increased or decreased, at a negotiated price or 
prices.  (A major item shall mean any bid item, the total cost of which exceeds 12-1/2 
percent of the total Contract Price based on the proposed quantity and the contract unit 
price). 

13.6 When the alterations cause an increase or decrease in excess of the 25 percent indicated 
above, either the Contractor or the Project Manager may request an adjustment of the unit 
price to be paid for the item or items. 

13.7 If a mutually agreeable adjustment cannot be obtained, the City reserves the right to 
terminate the Contract as it applies to the items in question and make such arrangements 
as may be deemed necessary to complete the Work. 

13.8 In connection with any claim by the Contractor against the City for compensation in excess 
of the Contract Price, any liability of the City for the Contractor's costs shall be strictly limited 
to direct costs incurred by the Contractor and shall not include standby costs, indirect costs 
or consequential damages of the Contractor.  The City shall not be liable to the Contractor 
for claims of third parties. 
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13.9 If the Contractor is delayed in progressing any task which at the time of the delay is then 
critical or which during the delay becomes critical, as the sole result of any act or neglect to 
act by the City or someone acting in the City's behalf, or by changes ordered in the Work, 
unusual delay in transportation, unusually adverse weather conditions not reasonably 
anticipated, fire or any causes beyond the Contractor's control, then the date for achieving 
Final Acceptance of the Work shall be extended upon the written notice and claim of the 
Contractor to the City, for such reasonable time as the City may determine.  Any notice and 
claim for an extension of time by the Contractor shall be made not more than seven 
calendar days after the occurrence of the event or the first appearance of the condition-
giving rise to the claim and shall set forth in detail the Contractor's basis for requiring 
additional time in which to complete the Work.  In the event the delay to the Contractor is a 
continuing one, only one notice and claim for additional time shall be necessary.  If the 
Contractor fails to make such claim as required in this subparagraph, any claim for an 
extension of time shall be waived. 

13.10 The Contractor shall delay or suspend the progress of the work or any part thereof, 
whenever so required by written order of the City, and for such periods of time as required; 
provided, that in the event of such delay or delays or of such suspension or suspensions of 
the progress of the work, or any part thereof, the time for completion of work so suspended 
or of work so delayed by such suspension or suspensions shall be extended for a period 
equivalent to the time lost by reason of such suspension or suspensions; but such order of 
the City or Project Manager shall not otherwise modify or invalidate in any way, any of the 
provisions of this Contract.  In the event that the work shall be stopped by written order of 
the City, any expense, which, in the sole opinion and judgment of the City, is caused by the 
City, shall be paid by the City to the Contractor. 

13.11 In executing the Contract Documents, the Contractor expressly covenants and agrees that, 
in undertaking to complete the Work within the time herein fixed, it has taken into 
consideration and made allowances for all hindrances and delays incident to such work, 
whether growing out of delays in securing materials or workers or otherwise.  No charge 
shall be made by the Contractor for hindrances or delays from any cause during the 
progress of the work, or any portion thereof, included in this Contract, except as provided 
herein. 

13.12 In addition to the Project Manual particular to Mobilization found elsewhere in this 
document, additional mobilization shall not be compensable for work outside of the 
designated areas for work deemed essential by the City.  A quantity of work equal to as 
much as 10% of the total Contract may be required to be performed beyond the boundaries 
of the designated work areas 

14. CHANGES IN THE WORK

14.1 Changes in the Work within the general scope of this Contract, consisting of additions, 
deletions, revisions, or any combination thereof, may be ordered without invalidating this 
Contract, by Change Order or by Field Order. 

14.2 The Project Manager shall have authority to order minor changes in the Work not involving 
a change in the Contract Price or in Contract Time and consistent with the intent of the 
Contract.  Such changes shall be effected by verbal direction and then recorded on a Field 
Order and shall be binding upon the Contractor.  The Contractor shall carry out such Field 
Orders promptly. 
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14.3 Any change in the Contract Price resulting from a Change Order shall be by mutual 
agreement between the City and the Contractor as evidenced by the change in the Contract 
Price being set forth in the Change Order, and, together with any conditions or 
requirements related thereto, being initialed by both parties. 

14.4 If no mutual agreement occurs between the City and the Contractor relative to a change in 
the Work, the Contractor shall proceed with the Work that is the subject of the Change 
Order, and the change in the Contract Price, if any, shall then be determined by the Project 
Manager on the basis of the reasonable expenditures or savings of those performing, 
deleting or revising the Work attributable to the change, including, in the case of an 
increase or decrease in the Contract Price, a reasonable allowance for direct job site 
overhead and profit.  In such case, the Contractor shall present, in such form and with such 
content to the City, as the Project Manager requires, an itemized accounting of such 
expenditures or savings, plus appropriate supporting data for inclusion in a Change Order. 
Reasonable expenditures or savings shall be limited to the following:  reasonable costs of 
materials, supplies or equipment, including delivery costs, reasonable costs of labor, 
including social security, old age and unemployment insurance, fringe benefits required by 
agreement or custom, and worker's compensation insurance, reasonable rental costs of 
machinery and equipment exclusive of hand tools, whether rented from the Contractor or 
others, permit fees, and sales, use or other taxes related to the Work, and reasonable cost 
of direct supervision and job site field office overhead directly attributable to the change.  In 
no event shall any standby time or any expenditure or savings associated with the 
Contractor's home office or other non-job site overhead expense be included in any change 
in the Contract Price.  Further, in no event shall the Contractor's overhead expense exceed 
ten (10%) percent of the reasonable expenditures.  Pending final determination of 
reasonable expenditures or savings to the City, payments on account shall be made to the 
Contractor on the Project Manager's Certificate for Payment. 

14.5 If unit prices are provided in the Contract, and if the quantities contemplated are so 
changed in a proposed Change Order that the application of such unit prices to the 
quantities of Work proposed would cause substantial inequity to the City or to the 
Contractor, the applicable unit prices shall be equitably adjusted. 

14.6 The execution of a Change Order by the Contractor shall constitute conclusive evidence of 
the Contractor's agreement to the ordered changes in the Work, this Contract as thus 
amended, the Contract Price and the Contract Time.  The Contractor, by executing the 
Change Order, waives and forever releases any claim including impact against the City for 
additional time or compensation for matters relating to or arising out of or resulting from the 
Work included within or affected by the executed Change Order. 

15. INSURANCE AND BONDS.

15.1 The Contractor shall secure and maintain, throughout the duration of the agreement, 
insurance (on an occurrence basis unless otherwise agreed to) of such types and in at least 
such amounts as required herein. Contractor shall provide certificates of insurance and 
renewals thereof on forms acceptable to the City. The City shall be notified by receipt of 
written notice from the insurer or the Contractor at least thirty (30) days prior to material 
modification or cancellation of any policy listed on the Certificate. 

15.2 The Contractor, upon receipt of notice of any claim in connection with this Agreement, shall 
promptly notify the City, providing full details thereof, including an estimate of the amount of 
loss or liability.  The Contractor shall monitor and promptly notify the City of any reduction in 
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limits of protection afforded under any policy listed in the Certificate (or otherwise required 
by the Contract Documents) if the Contractor’s limits of protection shall have been impaired 
or reduced to such extent that the limits fall below the minimum amounts required herein. 
The Contractor shall promptly reinstate the original limits of liability required hereunder and 
shall furnish evidence thereof to the City. 

15.3 Minimum Requirements Commercial General Liability Policy Limits – 

General Aggregate: $2,000,000 
Products / Completed Operations Aggregate: $2,000,000 
Personal & Advertising Injury: $1,000,000 
Each Occurrence: $1,000,000 

Policy MUST include the following conditions: 

A. Pollution Liability (Applicable only to contracts involving pollutants such as asbestos 
& lead abatement, sludge or other waste abatement, etc.) 

B. NAME CITY OF PRAIRIE VILLAGE AS “ADDITIONAL INSURED” 

15.4 Automobile Liability Policy shall protect the Contractor against claims for bodily injury and/or 
property damage arising from the ownership or use of any owned, hired and/or non-owned 
vehicle. 

Limits (Same as Commercial General Liability) – 
Combined Single Limits, Bodily Injury and Property Damage - Each Accident: 

Policy MUST include the following condition: 
NAME CITY OF PRAIRIE VILLAGE AS “ADDITIONAL INSURED” 

15.5 Umbrella Liability. The Umbrella / Excess Liability must be at least as broad as the 
underlying general liability and automobile liability policies. 

Limits – 
Each Occurrence $1,000,000 
General Aggregate $1,000,000 

15.6 Workers' Compensation.  This insurance shall protect the Contractor against all claims 
under applicable state workers' compensation laws. The Contractor shall also be protected 
against claims for injury, disease or death of employees which, for any reason, may not fall 
within the provisions of workers' compensation law. The policy limits shall not be less than 
the following: 

Workers' Compensation: Statutory 

Employer's Liability: 
Bodily Injury by Accident $100,000 each accident 
Bodily Injury by Disease $500,000 policy limit 
Bodily Injury by Disease $100,000 each employee 

15.7 The City will only accept coverage from an insurance carrier who offers proof that it: 
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Is authorized to do business in the State of Kansas; 
Carries a Best's policy holder rating of A- or better; and 
Carries at least a Class VIII financial rating, oor 
Is a company mutually agreed upon by the City and Contractor. 

15.8 Subcontractor’s Insurance.  If a part of the Agreement is to be sublet, the Contractor shall 
either: 

A. Cover all subcontractor’s in its insurance policies, or 

B. Require each subcontractor not so covered to secure insurance which will protect 
subcontractor against all applicable hazards or risks of loss as and in the minimum 
amounts designated. 

Whichever option is chosen, Contractor shall indemnify and hold harmless the City as to 
any and all damages, claims or losses, including attorney's fees, arising out of the acts or 
omissions of its Subcontractors. 

15.9 Prior to commencing any work, Contractor shall provide City with certificates evidencing 
that (1) all Contractor’s insurance obligations required by the contract documents are in full 
force and in effect and will remain in effect until Contractor has completed all of the work 
and has received final payment from City and (2) no insurance coverage will be canceled, 
renewal refused, or materially changed unless at least thirty (30) days prior written notice is 
given to City. Contractor’s property insurance shall not lapse or be canceled if City occupies 
a portion of the work. Contractor shall provide City with the necessary endorsements from 
the insurance company prior to occupying a portion of the work. 

15.10 Waiver of Subrogation.  All insurance coverage required herein shall contain a waiver of 
subrogation in favor of the City.  Contractor's insurance policies shall be endorsed to 
indicate that Contractor’s insurance coverage is primary and any other insurance 
maintained by City is non-contributing as respects the work of Contractor. 

15.11 Additional Insurance.  Excess Liability coverage or additional insurance covering special 
hazards may be required on certain projects.  Such additional insurance requirements shall 
be as specified in Special Conditions. 

15.12 Bonds and Other Performance Security. Contractor shall provide a Performance Bond, 
Maintenance Bond and a Statutory Bond in the amount of one hundred percent (100%) of 
the Contract Price to cover the entire scope of Work and any other specific performance 
security that may be indicated in this Contract. With each bond there shall be filed with the 
City one copy of “Power of Attorney” certified to include the date of the bonds. 

16. INDEMNITY

16.1 For purposes of indemnification requirements as set forth throughout the Contract, the 
following terms shall have the meaning set forth below: 

“TThe Contractor” means and includes Contractor, all of his/her affiliates and subsidiaries, 
his/her Subcontractors and material men and their respective servants, agents and 
employees; and “LLoss” means any and all loss, damage, liability or expense, of any nature 
whatsoever, whether incurred as a judgment, settlement, penalty, fine or otherwise 
(including attorney’s fees and the cost of defense), in connection with any action, 
proceeding, demand or claim, whether real or spurious, for injury, including death, to any 
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person or persons or damages to or loss of, or loss of the use of, property of any person, 
firm or corporation, including the parties hereto, which arise out of or are connected with, or 
are claimed to arise out of or be connected with, the performance of this Contract whether 
arising before or after the completion of the work required hereunder. 

16.2 For purposes of this Contract, and without in any way limiting indemnification obligations 
that may be set forth elsewhere in the Contract, the Contractor hereby agrees to indemnify, 
defend and hold harmless the City from any and all Loss where Loss is caused or incurred 
or alleged to be caused or incurred in whole or in part as a result of the negligence or other 
actionable fault of the Contractor, his/her employees, agents, Subcontractors and suppliers. 

16.3 It is agreed as a specific element of consideration of this Contract that this indemnity shall 
apply notwithstanding the joint, concurring or contributory or comparative fault or 
negligence of the City or any third party and, further, notwithstanding any theory of law 
including, but not limited to, a characterization of the City’s or any third party’s joint, 
concurring or contributory or comparative fault or negligence as either passive or active in 
nature. 

16.4 Nothing in this section shall be deemed to impose liability on the Contractor to indemnify the 
City for Loss when the negligence or other actionable fault the City is the sole cause of 
Loss. 

16.5 With respect to the City’s rights as set forth herein, the Contractor expressly waives all 
statutory defenses, including, but not limited to, those under workers compensation, 
contribution, comparative fault or similar statutes to the extent said defenses are 
inconsistent with or would defeat the purpose of this section. 

17. SUCCESSORS AND ASSIGNS

17.1 The City and Contractor bind themselves, their successors, assigns and legal 
representatives to the other party hereto and to successors, assigns and legal 
representatives of such other party in respect to covenants, agreements and obligations 
contained in this Contract.   

17.2 The Contractor shall not assign or sublet the work, or any part thereof, without the previous 
written consent of the City, nor shall it assign, by power of attorney or otherwise, any of the 
money payable under this Contract unless by and with the like written consent of the City. 
In case the Contractor assigns all, or any part of any moneys due or to become due under 
this Contract, the instrument of assignment shall contain a clause substantially to the affect 
that it is agreed that the right of the assignee in and to any moneys due or to become due to 
the Contractor shall be subject to all prior liens of all persons, firms and corporations for 
services rendered or materials supplied for the performance of the Work called for in this 
Contract. 

17.3 Should any Subcontractor fail to perform in a satisfactory manner, the work undertaken, its 
subcontract shall be immediately terminated by the Contractor upon notice from the City. 
Performing in an unsatisfactory manner is defined as consistently having more than 10% of 
work unacceptable.  The Contractor shall be as fully responsible to the City for the acts and 
omissions of the subcontractors, and of persons either directly or indirectly employed by 
them, as Contractor is for the acts and omissions of persons directly employed.  Nothing 
contained in this Contract shall create any contractual relations between any Subcontractor 
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and the City, nor shall anything contained in the Contract Documents create any obligation 
on the part of the City to pay or to see to the payment of any sums due any Subcontractor. 

17.4 The Contractor shall not award subcontracts which total more than forty-five (45%) of the 
Contract Price and shall perform within its own organization work amounting to not less 
than fifty-five percent (55%) of the total Contract Price.  Approval by the City of any 
Subcontractor shall not constitute a waiver of any right of the City to reject Defective Work, 
material or equipment not in compliance with the requirements of the Contract Documents. 
The Contractor shall not make any substitution for any Subcontractor accepted by the City 
unless the City so agrees in writing. 

17.5 The Contractor shall not subcontract, sell, transfer, assign or otherwise dispose of the 
Contract or any portion thereof without previous written consent from the City.  In case such 
consent is given, the Contractor, shall be permitted to subcontract a portion thereof, but 
shall perform with his/her own organization work amounting to not less than fifty five (55%) 
of the total Contract Price.  No subcontracts, or other transfer of Contract, shall release the 
Contractor of its liability under the Contract and bonds applicable thereto. 

17.6 The Contractor shall cause appropriate provisions to be inserted in all subcontracts relative 
to the Work to bind Subcontractors to the Contractor by the terms of the Contract 
Documents insofar as applicable to the work of the Subcontractor and to give the 
Contractor the same power to terminate any Subcontract as the City has to terminate the 
Contractor under any provisions of the Contract Documents. 

17.7 Prior to the City’s approval of the Contract bid, the successful bidder shall submit to the City 
for acceptance, a list of names of all Subcontractors proposed for portions of the work and 
shall designate which work each is to perform. 

17.8 The City shall, prior to the City’s approval of the Contract bid, notify the successful bidder, in 
writing, if the City, after due investigation, has reasonable objection to any Subcontractor on 
such list, and the Contractor shall substitute a Subcontractor acceptable to the City at no 
additional cost to the City or shall be allowed to withdraw his/her Bid, and the City shall 
either re-bid the Work or accept the next best lowest and responsible bidder.  The failure of 
the City to make objection to a Subcontractor shall constitute an acceptance of such 
Subcontractor but shall not constitute a waiver of any right of the City to reject Defective 
Work, material or equipment not in conformance with the requirements of the Project 
Manual. 

18. NON-DISCRIMINATION LAWS

18.1 The Contractor agrees that: 

A. The Contractor shall observe the provisions of the Kansas Act Against 
Discrimination (K.S.A. 44-1001 et seq.) and shall not discriminate against any 
person in the performance of Work under the present contract because of race, 
religion, color, sex, disability, national origin, ancestry or age; 

B. In all solicitations or advertisements for employees, the Contractor shall include the 
phrase, "equal opportunity employer," or a similar phrase to be approved by the 
Kansas Human Rights Commission (Commission); 

C. If the Contractor fails to comply with the manner in which the Contractor reports to 
the commission in accordance with the provisions of K.S.A. 44-1031 and 
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amendments thereto, the Contractor shall be deemed to have breached the present 
contract and it may be cancelled, terminated or suspended, in whole or in part, by 
the contracting agency; 

D. If the Contractor is found guilty of a violation of the Kansas Act Against 
Discrimination under a decision or order of the Commission which has become final, 
the Contractor shall be deemed to have breached the present contract and it may 
be cancelled, terminated or suspended, in whole or in part, by the contracting 
agency; and 

E. The Contractor shall include the provisions of Subsections A through D in every 
subcontract or purchase order so that such provisions will be binding upon such 
Subcontractor or vendor. 

F. The provisions of this Section shall not apply to a contract entered into by a 
Contractor: (1) Who employs fewer than four employees during the term of such 
contract; or (2) Whose contracts with the City cumulatively total $5,000 or less 
during the fiscal year of the City. 

18.2 The Contractor further agrees that it shall abide by the Kansas Age Discrimination In 
Employment Act (K.S.A. 44-1111 et seq.) and the applicable provision of the Americans 
With Disabilities Act (42 U.S.C. 12101 et seq.) as well as all other federal, state and local 
laws.  

19. FEDERAL LOBBYING ACTIVITIES [THIS PROVISION ONLY APPLIES IF THE CITY IS
RECEIVING FEDERAL FUNDS]

19.1 31 USCS Section 1352 requires all subgrantees, Contractors, Subcontractors, and 
consultants/Architects who receive federal funds via the City to certify that they will not use 
federal funds to pay any person for influencing or attempting to influence a federal agency 
or Congress in connection with the award of any federal contract, grant, loan, or 
cooperative agreements. 

19.2 In addition, contract applicants, recipients, and subrecipients must file a form disclosing any 
expenditure they make for lobbying out of non-federal funds during the contract period. 

19.3 Necessary forms are available from the City and must be returned to the City with other 
Contract Documents. It is the responsibility of the general contractor to obtain executed 
forms from any Subcontractors who fall within the provisions of the Code and to provide the 
City with the same. 

20. RELATIONS WITH OTHER CONTRACTORS:

20.1 The Contractor shall cooperate with all other contractors who may be performing work on 
behalf of the City, and workers who may be employed by the City, or any other entity on any 
work in the vicinity of the Work to be done under this Contract, and the Contractor shall so 
conduct his/her operations as to interfere to the least possible extent with the work of such 
contractors or workers.  The Contractor shall be responsible for any injury or damage, that 
may be sustained by other contractors, workers, their work or employees of the City, 
because of any fault or negligence on the Contractor's part, and shall, at his/her own 
expense, repair or pay for such injury or damage.  If the work of the Contractor is delayed 
because of any acts or omissions of any other Contractor or Contractors, the Contractor 
shall have no claim against the City on that account other than for an extension of time. 
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20.2 When two or more Contracts are being executed at one time in such manner that work on 
one Contract may interfere with that on another, the City shall decide which Contractor shall 
progress at which time. 

20.3 Other projects the Contractor may have to coordinate shall be listed in the Special 
Conditions. 

20.4 When the territory of one Contract is the necessary or convenient means of access for the 
transportation or movement of workers, materials, or appliances required for the execution 
of another Contract, such privileges of access or any other responsible privilege may be 
granted by the City to the Contractor so desiring, to the extent such may be reasonably 
necessary. 

20.5 Upon execution of the Contract, the Contractor shall furnish the City, in writing, the names 
of persons or entities proposed by the Contractor to act as a Subcontractor on the Work. 
The City shall promptly reply to the Contractor, in writing, stating any objections the City 
may have to such proposed Subcontractor.  The Contractor shall not enter into a 
Subcontract with a proposed Subcontractor with reference to whom the City has made 
timely objection.  The Contractor shall not be required to Subcontract with any party to 
whom the Contractor has objection. 

21. RIGHT OF CITY TO TERMINATE

21.1 If the Contractor persistently or repeatedly refuses or fails to prosecute the Work in a timely 
manner, or supply enough properly skilled workers, supervisory personnel or proper 
equipment or materials, or if it fails to make prompt payment to Subcontractors or for 
materials or labor, or persistently disregards laws, ordinances, rules, regulations or orders 
of any public authority having jurisdiction, or if this Contract is assigned by Contractor 
without authorization or if Contractor is adjudged as bankrupt, or if a general assignment of 
assets be made for the benefit of creditors; or if a receiver is appointed, or otherwise is 
guilty of a substantial violation of a provision of this Contract, then the City may by written 
notice to the Contractor, without prejudice to any right or remedy, terminate the employment 
of the Contractor and take possession of the site and of all materials, equipment, tools, 
construction equipment and machinery thereon owned by the Contractor and may finish the 
Work by whatever methods it may deem expedient.  In such case, the Contractor and its 
surety shall be liable to the City for all excess cost sustained by the City because of such 
prosecution and completion including any additional legal, Project Manager or bid-letting 
costs therefore.  In such case, the Contractor shall not be entitled to receive further 
payment.  In the event the Contractor is found in a court of law to have been wrongfully 
terminated for cause, then such termination shall be deemed a termination for convenience 
and the Contractor shall be compensated as provided herein.  Any termination of the 
Agreement for alleged default by Contractor that is ultimately determined to be unjustified 
shall automatically be deemed a termination for convenience of the City. 

21.2 The City, within its sole discretion, may elect to terminate the Contract with the Contractor 
for convenience upon three (3) days written Notice to Contractor.  In the event of such 
termination, Contractor shall cease immediately all operations and shall be compensated 
for all work performed as of the date of termination in accordance with the terms of payment 
in this contract.  Contractor shall not be entitled to any anticipatory profits, consequential 
damages or other costs other than direct costs of demobilization. 
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22. MISCELLANEOUS:

22.1 The Contractor warrants to the City that all labor furnished to progress the Work under the 
Contract will be competent to perform the tasks undertaken, that the product of such labor 
will yield only first-class results, that materials and equipment furnished will be of good 
quality and new unless otherwise permitted by this Contract, and that the Work will be of 
good quality, free from faults and defects and in strict conformance with the Project Manual. 
All Work not conforming to these requirements may be considered defective. 

22.2 The Contractor shall obtain and pay for all permits, fees and licenses necessary or ordinary 
for the Work.  The Contractor shall comply with all lawful requirements, including federal 
and state laws, City and County laws and ordinances and building codes, applicable to the 
Work and shall give and maintain copies of all notices required by applicable law pertaining 
to the Work. 

22.3 Provision for Emergencies. Whenever, in the opinion of the City, the Contractor has not 
taken sufficient precaution for the safety of the public or the protection of the Work to be 
constructed under this Contract, or of adjacent structures or property which may be injured 
by process of construction, and whenever, in the opinion of the City, an emergency shall 
arise and immediate action shall be considered necessary in order to protect property 
interests and to avoid personal injury and/or death, then the City, with or without notice to 
the Contractor, shall provide suitable protection to the said interests by causing such Work 
to be done and materials to be furnished at places as the City may consider necessary and 
adequate. The cost and expense of such Work and material so furnished shall be borne by 
the Contractor and, if the same shall not be paid on presentation of the bills therefore, such 
costs shall be deducted from any amounts due or to become due the Contractor. The 
performance of such emergency Work shall in no way relieve the Contractor of 
responsibility for damages which may occur during or after such precaution has been duly 
taken. 

22.4 Both the business address of the Contractor given in the Bid or proposal upon which this 
Contract is founded, and the Contractor's Office near the Work, is hereby designated as the 
places to which all notices, letters, and other communications to the Contractor may be 
mailed or delivered.  The delivering at either of the above named addresses, or depositing 
in any mailbox regularly maintained by the Post Office, of any notice, letter or other 
communication so addressed to the Contractor, and the date of said service shall be the 
date of such delivery or mailing.  Such addresses may be changed at any time by an 
instrument in writing, executed by the Contractor, presented, and delivered to the Project 
Manager and to the City.  Nothing herein contained shall be deemed to preclude or render 
inoperative the service of any notice, letter, or communication upon the Contractor 
personally. 

22.5 It is mutually agreed by and between the parties to this Contract that all royalties and fees 
for and in connection with patents, or patent infringement, claims for materials, articles, 
apparatus, devices or equipment (as distinguished from processes) used in or furnished for 
the work shall be included in the Contract Price and the Contractor shall satisfy all demands 
that may be made at any time for such, and the Contractor shall at its cost and expense, 
defend any and all suits or proceedings that may be instituted at any time against the City 
for infringement or alleged infringement of any such patents involved in the work, and 
Contractor shall pay any award of damages.   
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22.6 The right of general administration of the City shall not make the Contractor an agent of the 
City, and the liability of the Contractor for all damages to persons, firms, and corporations, 
arising from the Contractor's execution of the Work, shall not be lessened because of such 
general administration, but as to all such persons, firms, and corporations, and the 
damages, if any, to them or their property.  The Contractor herein is an independent 
Contractor in respect to the work. 

22.7 For a period of time, from the inception of the Contract to three (3) years from the date of 
final payment under the Contract, the Contractor and subcontractors shall maintain books, 
accounts, ledgers, invoices, drafts, pages and other records pertaining to the performance 
of this Contract.  At all reasonable times during this period these records shall be available 
within the State of Kansas at a field or permanent business office for inspection by 
authorized representatives of the City or of any other agency, which has contributed funds 
in connection with the Contract or to which the City is obligated to make such inspections 
available.  In addition, this requirement shall be included in all subcontracts entered into in 
connection with this Contract. 

22.8 Titles, subheadings used herein, and other Contract Documents are provided only as a 
matter of convenience and shall have no legal bearing on the interpretation of any provision 
of the Contract Documents. 

22.9 No waiver of any breach of this Contract shall be construed to be a waiver of any other 
subsequent breach. 

22.10 Should any provision of this Agreement or other Contract Documents be determined to be 
void, invalid, unenforceable or illegal for whatever reason, such provision(s) shall be null 
and void; provided, however, that the remaining provisions of this Agreement and/or the 
other Contract Documents shall be unaffected thereby and shall continue to be valid and 
enforceable. 

22.11 Without in any manner limiting Contractor’s responsibilities as provided elsewhere in the 
Contract Documents, the Contractor shall assume full responsibility for the protection of all 
public and private property, structures, sewers, and utilities, for both above ground and 
underground facilities, along, beneath, above, across or near the site or sites of the Work 
being performed under this Agreement, or which are in any manner affected by the 
prosecution of the Work or the transportation of men/women or materials in connection 
therewith. Barriers shall be kept in place at all times to protect persons other than those 
engaged on or about the Work from accident, and the Contractor will be held responsible 
for all accidents to persons or property resulting from the acts of Contractor or its 
employees. 

22.12 The Contractor shall keep fully informed of all existing and current regulations of the City, 
county, state, and federal laws, which in any way limit or control the actions or operations of 
those engaged upon the work, or affecting materials supplied, to or by them.  The 
Contractor shall at all times observe and comply with all ordinances, laws, and regulations, 
and shall protect and indemnify the City and the City's officers and agents against any 
claims or liability arising from or based on any violation of the same. 

22.13 Nothing contained in the Contract Documents shall create, or be interpreted to create, 
privity or any other contractual agreement between the City and any person or entity other 
than the Contractor.  
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22.14 Duties and obligations imposed by the Contract Documents, rights, and remedies available 
hereunder shall be in addition to and not a limitation of duties, obligations, rights and 
remedies otherwise imposed or available by law. 

22.15 No action or failure to act by the City, Project Manager or Contractor shall constitute a 
waiver of a right or duty afforded them under the Contract, nor shall such action or failure to 
act constitute approval or acquiescence in a breach hereunder, except as may be 
specifically agreed in writing.  

22.16 Contractor specifically acknowledges and confirms that: (i) it has visited the site, made all 
inspections it deems appropriate and has read and fully understands the Contract 
Documents, including all obligations and responsibilities undertaken by it as specified 
herein and in other Contract Documents and knowingly accepts the same; (ii) it has 
furnished copies of all Contract Documents to its insurance carrier(s) and its surety(ies); 
and (iii) its insurance carrier(s) and surety(ies) agree to be bound as specified herein, in the 
Contract Documents and in the insurance policy(ies) and bonds as to liability and surety 
coverage. 

22.17 It is specifically agreed between the parties executing this Agreement that the Contract 
Documents are not intended to create any third party beneficiary relationship nor authorize 
anyone not a party to this Agreement to maintain a suit for personal injuries or property 
damage pursuant to the terms or provisions of this Agreement.  The duties, obligations and 
responsibilities of the parties to this Agreement with respect to third parties shall remain as 
imposed by law. 

22.18 This Agreement is entered into, under and pursuant to, and is to be construed and 
enforceable in accordance with the laws of the State of Kansas. Venue of any litigation 
arising in connection with this Agreement shall be the State courts of Johnson County, 
Kansas. 
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IN WITNESS WHEREOF, the City has caused this Agreement to be executed in its behalf, 
thereunto duly authorized, and the said Contractor has executed five (5) counterparts of this 
Contract in the prescribed form and manner, the day and year first above written. 

CITY OF PRAIRIE VILLAGE 
(typed company name) 

By:   By: 
      (signed)        (signed) 

Laura Wassmer 
(typed name)

Mayor 
(typed title)

City of Prairie Village 
 (typed company name)

7700 Mission Road 
(typed address)

Prairie Village, Kansas  66208 
(typed city, state, zip) 

(typed telephone number) 

(date of execution) (date of execution) 

SEAL 

ATTEST:  APPROVED BY:

City Clerk, Joyce Hagen-Mundy City Attorney, Catherine Logan 

(If the Contract is not executed by the President of the Corporation, general partner of the 
Partnership, or manager of a limited liability company, please provide documentation, which 
authorizes the signatory to bind the corporation, partnership or limited liability company.  If a 
corporation, the Contractor shall furnish the City a current certificate of good standing, dated within 
ten (10) days of the date of this Contract.) 



 

 
 

PUBLIC WORKS DEPARTMENT 
 

Council Committee Meeting Date: August 15, 2016 
Council Meeting Date: August 15, 2016 

 
CONSIDER APPROVAL OF A CONTRACT WITH MUSSELMAN & HALL 
CONTRACTORS  FOR THE 2016 STREET REPAIR PROGRAM. 
 
RECOMMENDATION 
 
Move to authorize the Mayor to sign the Construction Contract with Musselman & Hall 
Contractors, LLC for Project P5001, 2015 Street Repair Program for $150,000.00. 
 
BACKGROUND 
 
On August 5, 2016, the City Clerk opened bids for Project P5001, 2016 Street Repair 
Program. Five bids were received:  

Musselman & Hall $99,880.00 

McConnell & Associates $117,160.00 

Metro Asphalt, Inc.       $129,850.00 

Little Joe’s Asphalt, Inc.             $158,025.00 

McAnany Construction, Inc.                $185,500.00 

Engineers Estimate                            $146,497.50 

This program consists of asphalt street repairs at various locations throughout the City.  
The program allows us to address areas where settlement or deterioration has occurred, 
and make repairs to those areas. 

There is $150,000 budgeted for this project and the contract will be awarded for that 
amount.  Locations of repairs will be adjusted (increased) to utilize the $150,000 budget. 

City staff has reviewed the bids for accuracy and found no errors. 

 
FUNDING SOURCE 
 
Funding is available in the 2016 Capital Infrastructure Program Project P5001. 
 
ATTACHMENTS 
 

1. Construction Agreement with Musselman & Hall Contractors, LLC 
 
PREPARED BY 
         
Melissa Prenger, Senior Project Manager                        August 11, 2016 
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CCONSTRUCTION CONTRACT 

FOR 

PROJECT  

P5001 STREET REPAIR PROGRAM 

BETWEEN 

THE CITY OF PRAIRIE VILLAGE, KANSAS 

AND 

THIS AGREEMENT, is made and entered into this ____ day of _______________, 20__, by and 
between the City of Prairie Village, Kansas, hereinafter termed the “CCity”, 
and  hereinafter termed in this agreement, 
“CContractor”, for the construction and completion of Project P5001 2016 STREET REPAIR 
PROGRAM  ,the “PProject” designated, described and required by the Project Manual and Bid 
Proposal, to wit:   

WITNESSETH: 

WHEREAS, the City has caused to be prepared, approved and adopted a Project Manual 
describing construction materials, labor, equipment and transportation necessary for, and in 
connection with, the construction of a public improvement, and has caused to be published an 
advertisement inviting sealed bid, in the manner and for the time required by law;  

WHEREAS, the Contractor, in response to the advertisement, has submitted to the City in the 
manner and at the time specified, a sealed Bid Proposal in accordance with the Bid Documents;  

WHEREAS, the City, in the manner prescribed by law, has publicly opened, examined and 
canvassed the Bid Proposals submitted, and as a result of such canvass has determined and 
declared the Contractor to be the lowest and best responsible bidder for the construction of said 
public improvements, and has duly awarded to the said Contractor a contract therefore upon the 
terms and conditions set forth in this Agreement for the sum or sums set forth herein;  

WHEREAS, the Contractor has agreed to furnish at its own cost and expense all labor, tools, 
equipment , materials and transportation required to construct and complete in good, first class and 
workmanlike manner, the Work  in accordance with the Contract Documents; and 

WHEREAS, this Agreement, and other Contract Documents on file with the City Clerk of Prairie 
Village, Kansas, all of which Contract Documents form the Contract, and are as fully a part thereof 
as if repeated verbatim herein; all work to be to the entire satisfaction of the City or City’s agents, 
and in accordance with the laws of the City, the State of Kansas and the United States of America;  

NOW, THEREFORE, in consideration of the compensation to be paid the Contractor, and of the 
mutual agreements herein contained, the parties hereto have agreed and hereby agree, the City for 
itself and its successors, and the Contractor for itself, himself, herself or themselves, its, his/her, 
hers or their successors and assigns, or its, his/her, hers or their executors and administrators, as 
follows: 
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11. DEFINITIONS:  Capitalized terms not defined herein shall have the meanings set forth in
the General Conditions.

1.1 Following words are given these definitions:

ADVERSE WEATHER shall have the meaning set forth in Section 9.3 hereof.

APPLICATION FOR PAYMENT shall mean a written request for compensation for Work
performed on forms approved by the City.

BID shall mean a complete and properly signed proposal to do the Work or designated
portion thereof, for the price stipulated therein, submitted in accordance with the Bid
Documents.

BID DOCUMENTS  shall mean all documents related to submitting a Bid, including, but not
limited to, the Advertisement for Bids, Instruction to Bidders, Bid Form, Bid Bond, and the
proposed Project Manual, including any Addenda issued prior to receipt of Bids.

BID PROPOSAL shall mean the offer or proposal of the Bidder submitted on the prescribed
form set forth the prices for the Work to be performed.

BIDDER shall mean any individual: partnership, corporation, association or other entity
submitting a bid for the Work.

BONDS shall mean the bid, maintenance, performance, and statutory or labor and
materials payment bonds, together with such other instruments of security as may be
required by the Contract Documents.

CERTIFICATE FOR PAYMENT shall mean written certification from the Project Manager
stating that to the best of the project manager’s knowledge, information and belief, and on
the basis of the Project Manager’s on-site visits and inspections, the Work described in an
Application for Payment has been completed in accordance with the terms and conditions
of the Contract Documents and that the amount requested in the Application for Payment is
due and payable.

CHANGE ORDER is a written order issued after the Agreement is executed by which the
City and the Contractor agree to construct additional items of Work, to adjust the quantities
of Work, to modify the Contract Time, or, in lump sum contracts, to change the character
and scope of Work shown on the Project Manual.

CITY shall mean the City of Prairie Village, Kansas, acting through a duly appointed
representative.

CONTRACT or CCONTRACT DOCUMENTS shall consist of (but not necessarily be limited
to) the Plans, the Specifications, all addenda issued prior to and all modifications issued
after execution of this Agreement, (modifications consisting of written amendments to the
Agreement signed by both parties, Change Orders, written orders for minor changes in the
Work issued by the Project Manager) this Construction Contract between the City and
Contractor (sometimes referred to herein as the “Agreement”), the accepted Bid Proposal,
Contractor’s Performance Bond, Contractor’s Maintenance Bond, Statutory Bond, the
Project Manual, the General Conditions, the Special Conditions and any other documents
that have bearing the Work prescribed in the Project.  It is understood that the Work shall be
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carried out and the Project shall be constructed fully in accordance with the Contract 
Documents.  

CCONTRACT PRICE shall be the amount identified in the Construction Agreement between 
the City and the Contractor as the total amount due the Contractor for Total Completion of 
the Work as per the Contract Documents.   

CONTRACT TIME shall be the number of calendar days stated in the Contract Documents 
for the completion of the Work or shall be a specific date as designated in the Construction 
Agreement. 

CONTRACTOR shall mean the entity entering into the Contract for the performance of the 
Work covered by this Contract, together with his/her duly authorized agents or legal 
representatives.   

DEFECTIVE WORK shall mean Work, which is unsatisfactorily, faulty or deficient, or not in 
conformity with the Project Manual.   

FIELD ORDER shall mean a written order issued by the Project Manager that orders minor 
changes in the Work, but which does not involve a change in the Contract Price or Contract 
Time. 

FINAL ACCEPTANCE shall mean the date when the City accepts in writing that the 
construction of the Work is complete in accordance with the Contract Documents such that 
the entire Work can be utilized for the purposes for which it is intended and Contractor is 
entitled to final payment. 

GENERAL CONDITIONS shall mean the provisions in the document titled “General 
Conditions – General Construction Provisions” attached hereto and incorporation herein by 
reference. 

INSPECTOR shall mean the engineering, technical inspector or inspectors duly authorized 
by the City to monitor the work and compliance tests under the direct supervision of the 
Project Manager. 

NOTICE TO PROCEED shall mean the written notice by the City to the Contractor fixing 
the date on which the Contract Time is to commence and on which the Contractor shall 
start to perform its obligations under the Contract Documents.  Without the prior express 
written consent of the City, the Contractor shall do no work until the date set forth in the 
Notice to Proceed. 

PAY  ESTIMATE  NO. ____ or   FINAL PAY ESTIMATE shall mean the form to be used by 
the Contractor in requesting progress and final payments, including supporting 
documentation required by the Contract Documents. 

PLANS shall mean and include all Shop Drawings which may have been prepared by or for 
the City as included in the Project Manual or submitted by the Contractor to the City during 
the progress of the Work, all of which show the character and scope of the work to be 
performed. 

PROJECT shall mean the Project identified in the first paragraph hereof. 
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PPROJECT MANAGER shall mean the person appointed by the Public Works Director for 
this Contract. 

PROJECT MANUAL shall contain the General Conditions, Special Conditions, 
Specifications, Shop Drawings and Plans for accomplishing the work. 

PROJECT SEGMENTS shall have the meaning set forth in Section 7.1 hereof. 

PUBLIC WORKS DIRECTOR shall mean the duly appointed Director of Public Works for 
the City of Prairie Village or designee. 

SHOP DRAWINGS shall mean all drawings, diagrams, illustrations, schedules and other 
data which are specifically prepared by the Contractor, a Subcontractor, manufacturer, 
fabricator, supplier or distributor to illustrate some portion of the Work, and all illustrations, 
brochures, standard schedules, performance charts, instructions, diagrams and other 
information prepared by a manufacturer, fabricator, supplier or distribution and submitted by 
the Contractor to illustrate material or equipment for some portion of the Work. 

SPECIFICATIONS shall mean those portions of the Project Manual consisting of written 
technical descriptions of materials, equipment, construction methods, standards and 
workmanship as applied to the Work and certain administrative details applicable thereto. 
They may include, but not necessarily be limited to: design specifications, e.g. 
measurements, tolerances, materials, inspection requirements and other information 
relative to the work; performance specifications, e.g., performance characteristics required, 
if any; purchase description specifications, e.g. products or equipment required by 
manufacturer, trade name and/or type; provided, however, equivalent alternatives 
(including aesthetics, warranty and manufacturer reputation) may be substituted upon 
written request and written approval thereof by the City. 

SPECIAL CONDITIONS shall mean the provisions in the document titled “Special 
Conditions” attached hereto and incorporation herein by reference. 

SUBCONTRACTOR shall mean an individual, firm or corporation having a direct contract 
width the Contractor or with another subcontractor for the performance of a part of the 
Work. 

SUBSTANTIAL COMPLETION shall be defined as being less than 100 percent of the Work 
required that will be completed by a specified date as agreed to in writing by both parties. 

TOTAL COMPLETION shall mean  all elements of a Project Segment or the Total Project 
Work is complete including all subsidiary items and “punch-list” items. 

TOTAL PROJECT WORK shall have the meaning set forth in Section 7.1 hereof.  

UNIT PRICE WORK shall mean Work quantities to be paid for based on unit prices.  Each 
unit price shall be deemed to include the Contractor’s overhead and profit for each 
separately identified item.  It is understood and agreed that estimated quantities of times for 
unit price work are not guaranteed and are solely for the purpose of comparison of bids and 
determining an initial Contract Price.  Determinations of actual quantities and classifications 
of unit price work shall be made by the City. 

UNUSUALLY SEVERE WEATHER  shall have the meaning set forth in Section 9.4 hereof. 
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WWORK shall the mean the work to be done to complete the construction required of the 
Contractor by the Contract Documents, and includes all construction, labor, materials, tools, 
equipment and transportation necessary to produce such construction in accordance with 
the Contract Documents. 

WORK SCHEDULE shall have the meaning set forth in Section 7.2 hereof. 

1.2 Whenever any word or expression defined herein, or pronoun used instead, occurs in these 
Contract Documents; it shall have and is mutually understood to have the meaning 
commonly given.  Work described in words, which so applied have a well-known technical 
or trade meaning shall be held to refer to such, recognized standards. 

1.3 Whenever in these Contract Documents the words “as ordered,” “as directed”, “as 
required”, “as permitted”, “as allowed”, or words or phrases of like import are used, it is 
understood that the order, direction, requirement, permission or allowance of the Project 
Manager is intended. 

1.4 Whenever any statement is made in the Contract Documents containing the expression “it 
is understood and agreed”, or an expression of like import, such expression means the 
mutual understanding and agreement of the parties hereto. 

1.5 The words “approved”, “reasonable”, “suitable”, “acceptable”, “properly”, “satisfactorily”, or 
words of like effect in import, unless otherwise particularly specified herein, shall mean 
approved, reasonable, suitable, acceptable, proper or satisfactory in the judgment of the 
Project Manager.   

1.6 When a word, term or phrase is used in the Contract, it shall be interpreted or construed, 
first, as defined herein; second, if not defined, according to its generally accepted meaning 
in the construction industry; and, third, if there is no generally accepted meaning in the 
construction industry, according to its common and customary usage. 

1.7 All terms used herein shall have the meanings ascribed to them herein unless otherwise 
specified. 

2. ENTIRE AGREEMENT:

The Contract Documents, together with the Contractor's Performance, Maintenance and
Statutory bonds for the Work, constitute the entire and exclusive agreement between the
City and the Contractor with reference to the Work.  Specifically, but without limitation, this
Contract supersedes all prior written or oral communications, representations and
negotiations, if any, between the City and the Contractor.  The Contract may not be
amended or modified except by a modification as hereinabove defined.  These Contract
Documents do not, nor shall they be construed to, create any contractual relationship of any
kind between the City and any Subcontractor or remote tier Subcontractor.

3. INTENT AND INTERPRETATION

3.1 The intent of the Contract is to require complete, correct and timely execution of the Work.
Any Work that may be required, including construction, labor, materials, tools, equipment
and transportation, implied or inferred by the Contract Documents, or any one or more of
them, as necessary to produce the intended result, shall be provided by the Contractor for
the Contract Price.
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3.2 All time limits stated in the Contract Documents are of the essence of the Contract. 

3.3 The Contract is intended to be an integral whole and shall be interpreted as internally 
consistent.  What is required by any one Contract Document shall be considered as 
required by the Contract. 

3.4 The specification herein of any act, failure, refusal, omission, event, occurrence or condition 
as constituting a material breach of this Contract shall not imply that any other, non-
specified act, failure, refusal, omission, event, occurrence or condition shall be deemed not 
to constitute a material breach of this Contract. 

3.5 The Contractor shall have a continuing duty to read, carefully study and compare each of 
the Contract Documents and shall give written notice to the Project Manager of any 
inconsistency, ambiguity, error or omission, which the Contractor may discover, or should 
have discovered, with respect to these documents before proceeding with the affected 
Work.  The review, issuance, or the express or implied approval by the City or the Project 
Manager of the Contract Documents shall not relieve the Contractor of the continuing duties 
imposed hereby, nor shall any such review be evidence of the Contractor's compliance with 
this Contract.   

3.6 The City has prepared or caused to have prepared the Project Manual.  HHOWEVER, THE 
CITY MAKES NO REPRESENTATION OR WARRANTY AS TO ACCURACY OR 
FITNESS FOR PARTICULAR PURPOSE INTENDED OR ANY OTHER WARRANTY OF 
ANY NATURE WHATSOEVER TO THE CONTRACTOR CONCERNING SUCH 
DOCUMENTS.  By the execution hereof, the Contractor acknowledges and represents that 
it has received, reviewed and carefully examined such documents, has found them to be 
complete, accurate, adequate, consistent, coordinated and sufficient for construction, and 
that the Contractor has not, does not, and will not rely upon any representation or 
warranties by the City concerning such documents as no such representation or warranties 
have been made or are hereby made. 

3.7 As between numbers and scaled measurements in the Project Manual, the numbers shall 
govern; as between larger scale and smaller scale drawings, (e.g. 10:1 is larger than 100:1) 
the larger scale shall govern. 

3.8 The organization of the Project Manual into divisions, sections, paragraphs, articles (or 
other categories), shall not control the Contractor in dividing the Work or in establishing the 
extent or scope of the Work to be performed by Subcontractors. 

3.9 The Contract Documents supersedes all previous agreements and understandings 
between the parties, and renders all previous agreements and understandings void relative 
to these Contract Documents. 

3.10 Should anything be omitted from the Project Manual, which is necessary to a clear 
understanding of the Work, or should it appear various instructions are in conflict, the 
Contractor shall secure written instructions from the Project Manager before proceeding 
with the construction affected by such omissions or discrepancies.   

3.11 It is understood and agreed that the Work shall be performed and completed according to 
the true spirit, meaning, and intent of the Contract Documents. 
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3.12 The Contractor's responsibility for construction covered by conflicting requirements, not 
provided for by addendum prior to the time of opening Bids for the Work represented 
thereby, shall not extend beyond the construction in conformity with the less expensive of 
the said conflicting requirements.  Any increase in cost of Work required to be done in 
excess of the less expensive work of the conflicting requirements will be paid for as extra 
work as provided for herein. 

3.13 The apparent silence of the Project Manual as to any detail, or the apparent omission from 
them of a detailed description concerning any point, shall be regarded as meaning that only 
the best general practice is to be used.  All interpretations of the Project Manual shall be 
made on the basis above stated. 

3.14 The conditions set forth herein are general in scope and are intended to contain 
requirements and conditions generally required in the Work, but may contain conditions or 
requirements which will not be required in the performance of the Work under contract and 
which therefore are not applicable thereto.  Where any stipulation or requirement set forth 
herein applies to any such non-existing condition, and is not applicable to the Work under 
contract, such stipulation or requirement will have no meaning relative to the performance 
of said Work. 

3.15 KSA 16-113 requires that non-resident contractors appoint an agent for the service of 
process in Kansas. The executed appointment must then be filed with the Secretary of 
State, Topeka, Kansas. Failure to comply with this requirement shall disqualify the 
Contractor for the awarding of this Contract. 

44. CONTRACT COST

The City shall pay the Contractor for the performance of the Work embraced in this
Contract, and the Contractor will accept in full compensation therefore the sum (subject to
adjustment as provided by the Contract) of  One Hundred Fifty Thousand and Zero Cents
DOLLARS ($150,000) for all Work covered by and included in the Contract; payment
thereof to be made in cash or its equivalent and in a manner provided in the Contract
Documents.

5. WORK SUPERINTENDENT

5.1 The Contractor shall provide and maintain, continually on the site of Work during its
progress, an adequate and competent superintendent of all operations for and in
connection with the Work being performed under this Contract, either personally or by a
duly authorized superintendent or other representative.  This representative shall be
designated in writing at the preconstruction meeting.

5.2 The superintendent, or other representative of the Contractor on the Work, who has charge
thereof, shall be fully authorized to act for the Contractor, and to receive whatever orders as
may be given for the proper prosecution of the Work, or notices in connection therewith.
Use of Subcontractors on portions of the Work shall not relieve the Contractor of the
obligation to have a competent superintendent on the Work at all times.

5.3 The City shall have the right to approve the person who will be the Superintendent based
on skill, knowledge, experience and work performance.  The City shall also have the right to
request replacement of any superintendent.
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5.4 The duly authorized representative shall be official liaison between the City and the 
Contractor regarding the signing of pay estimates, change orders, workday reports and 
other forms necessary for communication and Work status inquiries.  Upon Work 
commencement, the City shall be notified, in writing, within five (5) working days of any 
changes in the Contractor’s representative.  In the absence of the Contractor or 
representative, suitable communication equipment, which will assure receipt of messages 
within one (1) hour during the course of the workday, will also be required. 

5.5 The Contractor will be required to contact the Project Manager daily to advise whether 
and/or where the Contractor and/or the Subcontractor’s crews will be working that day, in 
order that the Project Manager’s representative is able to monitor properly the Work. 

66. PROJECT MANAGER

6.1 It is mutually agreed by and between the parties to this Agreement that the Project Manager
shall act as the representative of the City and shall observe and inspect, as required, the
Work included herein.

6.2 In order to prevent delays and disputes and to discourage litigation, it is further agreed by
and between the parties to this Agreement that the Project Manager shall, in good faith and
to the best of its ability, determine the amount and quantities of the several kinds of work
which are to be paid for under this Contract; that the Project Manager shall determine,
where applicable, questions in relation to said Work and the construction thereof; that
Project Manager shall, where applicable decide questions which may arise relative to the
execution of this Contract on the part of said Contractor; that the Project Manager's
decisions and findings shall be the conditions precedent to the rights of the parties hereto,
to any action on the Contract, and to any rights of the Contractor to receive any money
under this Contract provided, however, that should the Project Manager render any
decision or give any direction which, in the opinion of either party hereto, is not in
accordance with the meaning and intent of this Contract, either party may file with the
Project Manager and with the other party, within thirty (30) days a written objection to the
decision or direction so rendered and, by such action, may reserve the right to submit the
question to determination in the future.

6.3 The Project Manager, unless otherwise directed or agreed to by the City in writing, will
perform those duties and discharge those responsibilities allocated to the Project Manager
as set forth in this Contract.  The Project Manager shall be the City's representative from the
effective date of this Contract until final payment has been made.  The Project Manager
shall be authorized to act on behalf of the City only to the extent provided in this Contract.
The City and Project Manager may, from time to time, designate Inspectors to perform such
functions.

6.4 The City and the Contractor shall communicate with each other in the first instance through
the Project Manager.

6.5 The Project Manager shall be the initial interpreter of the requirements of the Project
Manual and the judge of the performance by the Contractor.  The Project Manager shall
render written graphic interpretations necessary for the proper execution or progress of the
Work with reasonable promptness on request of the Contractor.

6.6 The Project Manager will review the Contractor's Applications for Payment and will certify to
the City for payment to the Contractor those amounts then due the Contractor as provided
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in this Contract.  The Project Manager's recommendation of any payment requested in an 
Application for Payment will constitute a representation by Project Manager to City, based 
on Project Manager's on-site observations of the Work in progress as an experienced and 
qualified design professional and on Project Manager's review of the Application for 
Payment and the accompanying data and schedules that the Work has progressed to the 
point indicated; that, to the best of the Project Manager's knowledge, information and belief, 
the quality of the Work is in accordance with the Project Manual (subject to an evaluation of 
the Work as a functioning whole prior to or upon Substantial Completion, to the results of 
any subsequent tests called for in the Project Manual, to a final determination of quantities 
and classifications for Unit Price Work if such is called for herein, and to any other 
qualifications stated in the recommendation); and that Contractor is entitled to payment of 
the amount recommended.  However, by recommending any such payment Project 
Manager will not thereby be deemed to have represented that exhaustive or continuous on-
site inspections have been made to check the quality or the quantity of the Work beyond the 
responsibilities specifically assigned to Project Manager in the Project Manual or that there 
may not be other matters or issues between the parties that might entitle Contractor to be 
paid additionally by the City or the City to withhold payment to Contractor. 

6.7 The Project Manager may refuse to recommend the whole or any part of any payment if, in 
Project Manager's opinion, it would be incorrect to make such representations to City. 
Project Manager may also refuse to recommend any such payment, or, because of 
subsequently discovered evidence or the results of subsequent inspections or tests, nullify 
any such payment previously recommended, to such extent as may be necessary in the 
Project Manager's opinion to protect the City from loss because: 

The Work is defective, or completed Work has been damaged requiring correction or
replacement,

The Contract Price has been reduced by Written Amendment or Change Order,

The City has been required to correct Defective Work or complete Work in accordance
with the Project Manual.

6.8 The City may refuse to make payment of the full amount recommended by the Project 
Manager because claims have been made against City on account of Contractor's 
performance or furnishing of the Work or liens have been filed in connection with the Work 
or there are other items entitling City to a set-off against the amount recommended, but City 
must give Contractor written notice (with a copy to Project Manager) stating the reasons for 
such action. 

6.9 The Project Manager will have the authority to reject Work which is defective or does not 
conform to the requirements of this Contract.  If the Project Manager deems it necessary or 
advisable, the Project Manager shall have authority to require additional inspection or 
testing of the Work for compliance with Contract requirements. 

6.10 The Project Manager will review, or take other appropriate action as necessary, concerning 
the Contractor's submittals, including Shop Drawings, Product Data and Samples.  Such 
review, or other action, shall be for the sole purpose of determining general conformance 
with the design concept and information given through the Project Manual. 

6.11 The Project Manager shall have authority to order minor changes in the Work not involving 
a change in the Contract Price or in Contract Time and consistent with the intent of the 
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Contract.  Such changes shall be effected by verbal direction and then recorded on a Field 
Order and shall be binding upon the Contractor.  The Contractor shall carry out such Field 
Orders promptly. 

6.12 The Project Manager, upon written request from the Contractor shall conduct observations 
to determine the dates of Substantial Completion, Total Completion and the date of Final 
Acceptance.  The Project Manager will receive and forward to the City for the City's review 
and records, written warranties and related documents from the Contractor required by this 
Contract and will issue a final Certificate for Payment to the City upon compliance with the 
requirements of this Contract. 

6.13 The Project Manager's decisions in matters relating to aesthetic effect shall be final if 
consistent with the intent of this Contract. 

6.14 The Project Manager will NNOT be responsible for Contractor's means, methods, 
techniques, sequences, or procedures or construction, or the safety precautions and 
programs incident thereto and will not be responsible for Contractor's failure to perform the 
Work in accordance with the Project Manual.  The Project Manager will not be responsible 
for the acts or omissions of the Contractor or any Subcontractor or any of its or their agents 
or employees, or any other person at the site or otherwise performing any of the Work 
except as may otherwise be provided. 

6.15 Any plan or method of work suggested by the Project Manager, or other representatives of 
the City, to the Contractor, but not specified or required, if adopted or followed by the 
Contractor in whole or in part, shall be used at the risk and responsibility of the Contractor, 
and the Project Manager and the City will assume no responsibility therefore. 

6.16 It is agreed by the Contractor that the City shall be and is hereby authorized to appoint or 
employ, either directly or through the Project Manager, such City representatives or 
observers as the City may deem proper, to observe the materials furnished and the work 
performed under the Project Manual, and to see that the said materials are furnished, and 
the said work performed, in accordance with the Project Manual therefore.  The Contractor 
shall furnish all reasonable aid and assistance required by the Project Manager, or by the 
resident representatives for proper observation and examination of the Work and all parts 
thereof. 

6.17 The Contractor shall comply with any interpretation of the Project Manual by the Project 
Manager, or any resident representative or observer so appointed, when the same are 
consistent with the obligations of the Project Manual.  However, should the Contractor 
object to any interpretation given by any subordinate Project Manager, resident 
representative or observer, the Contractor may appeal in writing to the City Director of 
Public Works for a decision. 

6.18 Resident representatives, observers, and other properly authorized representatives of the 
City or Project Manager shall be free at all times to perform their duties, and intimidation or 
attempted intimidation of any one of them by the Contractor or by any of its employees, 
shall be sufficient reason, if the City so decides, to annul the Contract. 

6.19 Such observation shall not relieve the Contractor from any obligation to perform said Work 
strictly in accordance with the Project Manual. 
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77. WORK SCHEDULE:   

7.1 The Work is comprised of one large project (sometimes referred to as “TTotal Project Work”) 
and, in some cases, is partitioned into smaller subprojects referred to in this Agreement as 
“Project Segments.”  A Contract Time shall be stated in the Contract Documents for both 
the Total Project Work and, when applicable, the Project Segments.   

7.2 At the time of execution of this Contract, the Contractor shall furnish the Project Manager 
with a schedule (“Work Schedule”) setting forth in detail (in the critical path method) the 
sequences proposed to be followed, and giving the dates on which it is expected that 
Project Segments will be started and completed within the Contract Time.  The Work 
Schedule is subject to approval by the City. 

7.3 Monthly Work Schedule reports shall accompany the Contractor's pay request for Work 
completed. Where the Contractor is shown to be behind schedule, it shall provide an 
accompanying written summary, cause, and explanation of planned remedial action. 
Payments or portions of payments may be withheld by the City upon failure to maintain 
scheduled progress of the Work as shown on the approved Work Schedule. 

7.4 At a minimum the Contractor shall update and submit the Work Schedule for review weekly, 
unless otherwise agreed upon by the City.  

7.5 The Contractor, within ten (10) calendar days after being instructed to do so in a written 
notice from the City, shall commence the Work to be done under this Contract.  

7.6 If at any time, in the opinion of the Project Manager or City, proper progress is not being 
maintained; changes shall be proposed in the Work Schedule and resubmitted for 
consideration and approval. 

7.7 If the Contractor has not completed Project Segments and is within a non-performance 
penalty period, it shall not be allowed to undertake a new Project Segment until the Project 
Segment in dispute is completed, unless expressly permitted by the City. 

7.8 The operation of any tool, equipment, vehicle, instrument, or other noise-producing device 
is prohibited to start before or continue after the hours of 7 AM and 10 PM, Monday through 
Friday (except Fridays which shall be until Midnight) and 8 AM and midnight on Weekends 
(except Sunday which shall be 10 PM).  Violation of this requirement is Prima Facia 
Violation of City Municipal Code 11-202. 

7.9 No work shall be undertaken on Saturdays, Sundays and Holidays (Christmas, New Years, 
Martin Luther King’s Birthday, President’s Day, Memorial Day, Independence Day, Labor 
Day and Thanksgiving) without the express written approval of the City Project Manager.  If 
it is necessary to perform proper care, maintenance, or protection of work already 
completed or of equipment used, or in the case of an emergency verbal permission may be 
obtained through the Project Manager. 

7.10 Night work may be established by the Contractor, as a regular procedure, with the written 
permission of the City; such permission, however, may be revoked at any time by the City if 
the Contractor fails to maintain adequate equipment for the proper prosecution and control 
of all operations performed as part of the Work. 
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7.11 The Contractor shall provide 24 hours notice prior to commencing any work to the City 
Project Manager.  The Contractor shall communicate immediately any changes in the Work 
Schedule to the Project Manager for approval by the City. 

88. DELAYS AND EXTENSIONS OF TIME

8.1 In executing the Contract, the Contractor expressly covenants and agrees that, in
undertaking the completion of the Work within the Contract Time, it has taken into
consideration and made allowances for all of the ordinary delays and hindrances incident to
such Work, whether growing out of delays in securing materials, workers, weather
conditions or otherwise.  No charge shall be made by the Contractor for hindrances or
delays from any cause during the progress of the Work, or any portion thereof, included in
this Contract.

8.2 Should the Contractor, however, be delayed in the prosecution and completion of the Work
by reason of delayed shipment orders, or by any changes, additions, or omissions therein
ordered in writing by the City, or by strikes or the abandonment of the Work by the persons
engaged thereon through no fault of the Contractor, or by any act taken by the U.S.
Government such as the commandeering of labor or materials, embargoes, etc., which
would affect the fabrication or delivery of materials and/or equipment to the Work; or by
neglect, delay or default of any other contractor of the City, or delays caused by court
proceedings; the Contractor shall have no claims for damages or additional compensation
or costs for any such cause or delay; but it shall in such cases be entitled to such extension
of the time specified for the completion of the Work as the City and the Project Manager
shall award in writing on account of such delays, provided, however, that claim for such
extension of time is made by the Contractor to the City and the Project Manager in writing
within one (1) week from the time when any such alleged cause for delay shall occur.

9. ADVERSE WEATHER:

9.1 Extensions of time for Adverse Weather shall be granted only under the conditions as
hereinafter provided.

9.2 For conditions of weather or conditions at the site, so unusual as not to be reasonably
anticipated, as determined by the Project Manager, an average or usual number of
inclement days when work cannot proceed are to be anticipated during the construction
period and are not to be considered as warranting extension of time.

9.3 “AAdverse Weather” is defined as atmospheric conditions or the impact thereof at a definite
time and place, which are unfavorable to construction activities such that they prevent work
on critical activities for 50 percent or more of the Contractor's scheduled workday.

9.4 “UUnusually Severe Weather” is defined as weather, which is more severe than the adverse
weather anticipated for the season, location, or activity involved.

9.5 Time Extensions for Unusually Severe Weather:  In order for any request for time extension
due to Unusually Severe Weather to be valid, the Contractor must document all  of the
following conditions:

The weather experienced at the Work site during the Contract period is more severe
than the Adverse Weather anticipated for the Work location during any given month.
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The Unusually Severe Weather actually caused a delay to the completion of the Work.

The delay must be beyond the control and without fault or negligence by the Contractor.

9.6 The following schedule of monthly-anticipated Adverse Weather delays will constitute the 
baseline for monthly weather time evaluations.  The Contractor's Work Schedule must 
reflect these anticipated adverse weather delays in all weather affected activities: 

MONTHLY ANTICIPATED ADVERSE WEATHER DELAY 
WORK DAYS BASED ON FIVE (5) DAY WORK WEEK 

JAN FEB MAR APR MAY JUN JUL AUG SEP OCT NOV DEC 

10 8 7 6 7 7 5 5 5 4 5 9 

9.7 Upon receipt of the Notice to Proceed, and continuing throughout the Contract, the 
Contractor shall record on its daily construction report, the occurrence of Adverse Weather 
and resultant impact to the Work Schedule. 

9.8 The number of actual Adverse Weather delay days shall include days affected by actual 
Adverse Weather (even if Adverse Weather occurred in the previous month), and shall be 
calculated chronologically from the first to the last day of each month, and be recorded as 
full workdays. 

9.9 If the number of actual Adverse Weather delay days in a given month exceeds the number 
of days anticipated above, the difference shall be multiplied by 7/5 to convert any qualifying 
workday delays to calendar days.  The resulting number of qualifying lost days shall be 
added to the Contract Time. 

9.10 The determination that Unusually Severe Weather occurred does not automatically mean 
an extension of time will be granted.  The Contractor must substantiate the Unusually 
Severe Weather delayed work activities on the critical path of the Work Schedule. 

9.11 Full consideration for equivalent fair weather workdays shall be given.  If the number of 
actual Adverse Weather delays in a given month is less than the number of days 
anticipated as indicated above, the difference shall be multiplied by 7/5 to convert any 
workday increases to calendar days.  The resulting number of qualifying extra days will be 
accumulated and subtracted from any future month's days lost due to unusually severe 
weather. 

9.12 The net cumulative total of extra days/lost days shall not result in a reduction of Contract 
Time and the date of Substantial Completion shall not be changed because of unusually 
favorable weather. 

9.13 In converting workdays to calendar days, fractions 0.5 and greater shall be rounded up to 
the next whole number.  Fractions less than 0.5 shall be dropped. 

9.14 The Contractor shall summarize and report all actual Adverse Weather delay days for each 
month to the Project Manager by the tenth (10th) day of the following month.  A narrative 
indicating the impact of Adverse Weather conditions on the Work Schedule shall be 
included. 
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9.15 Any claim for extension of time due to Unusually Severe Weather shall be submitted to the 
Project Manager within 7 days of the last day of the commencement of the event giving rise 
to the delay occurred.  Resolution of any claim shall follow the procedures described above. 

9.16 The Contractor shall include and indicate the monthly-anticipated Adverse Weather days, 
listed above, in the Work Schedule.  (Reference Section 7.1 for Work Schedule 
requirements) 

9.17 The Contractor shall indicate the approved Adverse Weather days (whether less or more 
than the anticipated days) in its Work Schedule updates. 

110. LIQUIDATED DAMAGES 

10.1 Contractor agrees that time is of the essence and any term pertaining to Contractor timely 
performing so as to achieve Total Completion within the Contract Time is a material 
provision of this Contract.  Further, the parties acknowledge that City’s damages in the 
event of delay are difficult to ascertain and consequently agree that, in the event and to the 
extent that actual date of Total Completion is delayed beyond the Contract Time for the 
Total Project Work or Project Segments attributable solely or concurrently to (i) an act or 
omission of Contractor or any of its subcontractors or suppliers, or (ii) in whole or in part, to 
any other event or condition within the Contractor’s reasonable control (and not for reasons 
solely attributable to City), the Contractor shall be assessed a liquidated damage, and not 
as a penalty, in the amount set forth in the Special Conditions for each calendar day beyond 
the applicable Contract Time.  Such amount shall be deducted from any amounts due 
Contractor under this Agreement. 

10.2 Further, the Contractor agrees that, in the event Contractor does not carry out such Work at 
such rates of progress as required by the Work Schedule approved by the City, the City 
may, at its option and without Contractor receiving any additional compensation therefore, 
require Contractor to increase the number of qualified supervisory personnel and/or 
workers and the amount of equipment employed in the performance of the Work to such 
extent as City may deem necessary or desirable.  In addition, City, at its option, may 
supplement Contractor’s manpower by entering into contracts with other contractors to 
perform the Work.  All costs that are incurred by City, in this regard, including reasonable 
attorney’s fees, shall be deducted from any sums due Contractor or City may make demand 
on Contractor for reimbursement of such costs. 

11. PAYMENT PROCEDURE 

11.1 Based upon Applications for Payment submitted to the Project Manager by the Contractor 
and Certificates for Payment issued by the Project Manager, the City shall make progress 
payments on account of the contract sum to the Contractor as provided below and 
elsewhere in the Contract Documents. 

11.2 The period covered by each Application for Payment shall be one calendar month ending 
on the last day of the month or on a mutually agreed date by City and Contractor. 

11.3 The Contractor warrants that title to all Work covered by an Application for Payment will 
pass to the City no later than the time of payment.  The Contractor further warrants that 
upon submittal on the first day of each month of an Application for Payment, all Work for 
which payments have been received from the City shall be free and clear of liens, claims, 
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security interest or other encumbrances in favor of the Contractor or any other person or 
entity whatsoever. 

11.4 Each application for payment must be submitted with Contractor's waiver for period of 
construction covered by application.  Each Application for Payment will be submitted with 
executed waivers from the subcontractors or sub-contractors and suppliers for the previous 
period of construction covered by the previous application.  The final payment application 
must be submitted together with or preceded by final or complete waivers from every entity 
involved with performance of the Work covered by the payment request. 

11.5 The Contractor will submit waivers on forms, and executed in a manner, acceptable to City. 

11.6 The Contractor shall promptly pay each Subcontractor out of the amount paid to the 
Contractor because of such Subcontractor's Work the amount to which such Subcontractor 
is entitled.  In the event the City becomes informed that the Contractor has not paid a 
Subcontractor as herein provided, the City shall have the right, but not the duty, to issue 
future checks in payment to the Contractor of amounts otherwise due hereunder naming 
the Contractor and such Subcontractor as joint payees.  Such joint check procedure, if 
employed by the City, shall be deemed payment to the Contractor but shall create no rights 
in favor of any person or entity beyond the right of the named payees to payment of the 
check and shall not be deemed to commit the City to repeat the procedure in the future. 

11.7 The Project Manager will, upon receipt of a written Application for Payment from the 
Contractor, review the amount of Work performed during the preceding period and the 
value thereof at the unit prices contracted.  From the amounts so ascertained, there shall be 
deducted ten percent (10%) to be retained until after final completion of the entire Work to 
the satisfaction of the City.  The Project Manager will submit an estimate each month to the 
City for payment to the Contractor, except that no amount less than $500.00 will be 
submitted unless the total amount of the Contract remaining unpaid is less than $500.00. 

11.8 Deductions will be made from progress payments if the Contract includes a provision for a 
lump sum or a percentage deduction.  Lump sum deductions will be that portion of the 
stated lump sum computed as the ratio that the amount earned bears to the Contract Price.  
Percentage deductions will be computed at the stated percentage of the amount earned. 

11.9 No progress payment, nor any use or occupancy of the Work by the City, shall be 
interpreted to constitute an acceptance of any Work not in strict accordance with this 
Contract. 

11.10 The City may decline to make payment, may withhold funds, and, if necessary, may 
demand the return of some or all of the amounts previously paid to the Contractor, to 
protect the City from loss because of: 

Defective Work not remedied by the Contractor;

Claims of third parties against the City or the City's property;

Failure by the Contractor to pay Subcontractors or others in a prompt and proper
fashion;

Evidence that the balance of the Work cannot be completed in accordance with the
Contract for the unpaid balance of the Contract Price;

Construction Contract Page 15 of 29
23451384v2



P5001 2016 STREET REPAIR PROGRAM JULY 2016

Evidence that the Work will not be completed in the time required for substantial or final 
completion; 

Persistent failure to carry out the Work in accordance with the Contract;  

Damage to the City or a third party to whom the City is, or may be, liable; 

Evidence that the Work is not progressing according to agreed upon schedule by both 
parties. 

11.11 In the event that the City makes written demand upon the Contractor for amounts previously 
paid by the City as contemplated in this subparagraph, the Contractor shall promptly 
comply with such demand and refund such monies to the City. 

11.12 Neither the observation by the City or any of the City's officials, employees, or agents, nor 
any order by the City for payment of money, nor any payment for, or acceptance of, the 
whole or any part of the Work by the City or Project Manager, nor any extension of time, nor 
any possession taken by the City or its employees, shall operate as a waiver of any 
provision of this Contract, or of any power herein reserved to the City, or any right to 
damages herein provided, nor shall any waiver of any breach in this Contract be held to be 
a waiver of any other or subsequent breach. 

112. COMPLETION  AND  FINAL PAYMENT 

12.1 Upon Total Completion, when the Contractor is ready for a final inspection of the Total 
Project Work, it shall notify the City and the Project Manager thereof in writing.  Thereupon, 
the Project Manager will make final inspection of the Work and, if the Work is complete in 
accordance with this Contract, the Project Manager will promptly issue a final Certificate for 
Payment certifying to the City that the Work is complete and the Contractor is entitled to the 
remainder of the unpaid Contract Price, less any amount withheld pursuant to this Contract.  
If the Project Manager is unable to issue its final Certificate for Payment and is required to 
repeat its final inspection of the Work, the Contractor shall bear the cost of such repeat final 
inspection(s), which cost may be deducted by the City from the Contractor's full payment. 

12.2 The Contractor shall not be entitled to any payment unless and until it submits to the Project 
Manager its affidavit that all payrolls, invoices for materials and equipment, and other 
liabilities connected with the Work for which the City, or the City's property might be 
responsible, have been fully paid or otherwise satisfied; releases and waivers of lien from 
all Subcontractors and Suppliers of the Contractor and of any and all other parties required 
by the City; and consent of Surety, if any, to final payment.  If any third party fails or refuses 
to provide a release of claim or waiver of lien as required by the City, the Contractor shall 
furnish a bond satisfactory to the City to discharge any such lien or indemnify the City from 
liability. 

12.3 The City shall make final payment of all sums due the Contractor within thirty days of the 
Project Manager's execution of a final Certificate for Payment. 

12.4 Acceptance of final payment shall constitute a waiver of all claims against the City by the 
Contractor except for those claims previously made in writing against the City by the 
Contractor, pending at the time of final payment, and identified in writing by the Contractor 
as unsettled at the time of its request for final inspection. 
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113. CLAIMS BY THE CONTRACTOR 

13.1 All Contractor claims shall be initiated by written notice and claim to the Project Manager.  
Such written notice and claim must be furnished within seven calendar days after 
occurrence of the event, or the first appearance of the condition, giving rise to the claim. 

13.2 The Contractor shall diligently proceed with performance of this Contract whether or not 
there be such a claim pending and the City shall continue to make payments to the 
Contractor in accordance with this Contract.  The resolution of any claim shall be reflected 
by a Change Order executed by the City, the Project Manager and the Contractor. 

13.3 Should concealed and unknown conditions which could not, with reasonable diligence, 
have been discovered in the performance of the Work (a) below the surface of the ground 
or (b) in an existing structure differ materially with the conditions indicated by this Contract, 
or should unknown conditions of an unusual nature differing materially from those ordinarily 
encountered in the area and generally recognized as inherent in Work of the character 
provided by this Contract, be encountered, the Contract Price shall be equitably adjusted by 
the Change Order upon the written notice and claim by either party made within seven (7) 
days after the first observance of the condition.  As a condition precedent to the City having 
any liability to the Contractor for concealed or unknown conditions, the Contractor must give 
the City written notice of, and an opportunity to observe, the condition prior to disturbing it.  
The failure by the Contractor to make the written notice and claim as provided in this 
Subparagraph shall constitute a waiver by the Contractor of any claim arising out of or 
relating to such concealed or unknown condition. 

13.4 If the Contractor wishes to make a claim for an increase in the Contract Price, as a 
condition precedent to any liability of the City therefore, the Contractor shall give the City 
written notice of such claim within seven (7) days after the occurrence of the event, or the 
first appearance of the condition, giving rise to such claim.  Such notice shall be given by 
the Contractor before proceeding to execute any additional or changed Work.  The failure 
by the Contractor to give such notice and to give such notice prior to executing the Work 
shall constitute a waiver of any claim for additional compensation. 

13.5 The City reserves the right to increase or decrease quantities, and alter the details of 
construction including grade and alignment as the Project Manager may consider 
necessary or desirable, by approved Change Order.  Such modifications shall not invalidate 
the Contract nor release the surety.  Unless such alterations and increases or decreases 
change the total cost of the Work, based on the originally estimated quantities and the unit 
prices bid, by more than 25 percent, or change the total cost of any major item, based on 
the originally estimated quantities and the unit price bid, by more than 25 percent, the 
Contractor shall perform the work altered, increased or decreased, at a negotiated price or 
prices.  (A major item shall mean any bid item, the total cost of which exceeds 12-1/2 
percent of the total Contract Price based on the proposed quantity and the contract unit 
price). 

13.6 When the alterations cause an increase or decrease in excess of the 25 percent indicated 
above, either the Contractor or the Project Manager may request an adjustment of the unit 
price to be paid for the item or items. 

13.7 If a mutually agreeable adjustment cannot be obtained, the City reserves the right to 
terminate the Contract as it applies to the items in question and make such arrangements 
as may be deemed necessary to complete the Work. 
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13.8 In connection with any claim by the Contractor against the City for compensation in excess 
of the Contract Price, any liability of the City for the Contractor's costs shall be strictly limited 
to direct costs incurred by the Contractor and shall not include standby costs, indirect costs 
or consequential damages of the Contractor.  The City shall not be liable to the Contractor 
for claims of third parties. 

13.9 If the Contractor is delayed in progressing any task which at the time of the delay is then 
critical or which during the delay becomes critical, as the sole result of any act or neglect to 
act by the City or someone acting in the City's behalf, or by changes ordered in the Work, 
unusual delay in transportation, unusually adverse weather conditions not reasonably 
anticipated, fire or any causes beyond the Contractor's control, then the date for achieving 
Final Acceptance of the Work shall be extended upon the written notice and claim of the 
Contractor to the City, for such reasonable time as the City may determine.  Any notice and 
claim for an extension of time by the Contractor shall be made not more than seven 
calendar days after the occurrence of the event or the first appearance of the condition-
giving rise to the claim and shall set forth in detail the Contractor's basis for requiring 
additional time in which to complete the Work.  In the event the delay to the Contractor is a 
continuing one, only one notice and claim for additional time shall be necessary.  If the 
Contractor fails to make such claim as required in this subparagraph, any claim for an 
extension of time shall be waived. 

13.10 The Contractor shall delay or suspend the progress of the work or any part thereof, 
whenever so required by written order of the City, and for such periods of time as required; 
provided, that in the event of such delay or delays or of such suspension or suspensions of 
the progress of the work, or any part thereof, the time for completion of work so suspended 
or of work so delayed by such suspension or suspensions shall be extended for a period 
equivalent to the time lost by reason of such suspension or suspensions; but such order of 
the City or Project Manager shall not otherwise modify or invalidate in any way, any of the 
provisions of this Contract.  In the event that the work shall be stopped by written order of 
the City, any expense, which, in the sole opinion and judgment of the City, is caused by the 
City, shall be paid by the City to the Contractor. 

13.11 In executing the Contract Documents, the Contractor expressly covenants and agrees that, 
in undertaking to complete the Work within the time herein fixed, it has taken into 
consideration and made allowances for all hindrances and delays incident to such work, 
whether growing out of delays in securing materials or workers or otherwise.  No charge 
shall be made by the Contractor for hindrances or delays from any cause during the 
progress of the work, or any portion thereof, included in this Contract, except as provided 
herein. 

13.12 In addition to the Project Manual particular to Mobilization found elsewhere in this 
document, additional mobilization shall not be compensable for work outside of the 
designated areas for work deemed essential by the City.  A quantity of work equal to as 
much as 10% of the total Contract may be required to be performed beyond the boundaries 
of the designated work areas 

114. CHANGES IN THE WORK 

14.1 Changes in the Work within the general scope of this Contract, consisting of additions, 
deletions, revisions, or any combination thereof, may be ordered without invalidating this 
Contract, by Change Order or by Field Order. 
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14.2 The Project Manager shall have authority to order minor changes in the Work not involving 
a change in the Contract Price or in Contract Time and consistent with the intent of the 
Contract.  Such changes shall be effected by verbal direction and then recorded on a Field 
Order and shall be binding upon the Contractor.  The Contractor shall carry out such Field 
Orders promptly. 

14.3 Any change in the Contract Price resulting from a Change Order shall be by mutual 
agreement between the City and the Contractor as evidenced by the change in the Contract 
Price being set forth in the Change Order, and, together with any conditions or 
requirements related thereto, being initialed by both parties. 

14.4 If no mutual agreement occurs between the City and the Contractor relative to a change in 
the Work, the Contractor shall proceed with the Work that is the subject of the Change 
Order, and the change in the Contract Price, if any, shall then be determined by the Project 
Manager on the basis of the reasonable expenditures or savings of those performing, 
deleting or revising the Work attributable to the change, including, in the case of an 
increase or decrease in the Contract Price, a reasonable allowance for direct job site 
overhead and profit.  In such case, the Contractor shall present, in such form and with such 
content to the City, as the Project Manager requires, an itemized accounting of such 
expenditures or savings, plus appropriate supporting data for inclusion in a Change Order.  
Reasonable expenditures or savings shall be limited to the following:  reasonable costs of 
materials, supplies or equipment, including delivery costs, reasonable costs of labor, 
including social security, old age and unemployment insurance, fringe benefits required by 
agreement or custom, and worker's compensation insurance, reasonable rental costs of 
machinery and equipment exclusive of hand tools, whether rented from the Contractor or 
others, permit fees, and sales, use or other taxes related to the Work, and reasonable cost 
of direct supervision and job site field office overhead directly attributable to the change.  In 
no event shall any standby time or any expenditure or savings associated with the 
Contractor's home office or other non-job site overhead expense be included in any change 
in the Contract Price.  Further, in no event shall the Contractor's overhead expense exceed 
ten (10%) percent of the reasonable expenditures.  Pending final determination of 
reasonable expenditures or savings to the City, payments on account shall be made to the 
Contractor on the Project Manager's Certificate for Payment. 

14.5 If unit prices are provided in the Contract, and if the quantities contemplated are so 
changed in a proposed Change Order that the application of such unit prices to the 
quantities of Work proposed would cause substantial inequity to the City or to the 
Contractor, the applicable unit prices shall be equitably adjusted. 

14.6 The execution of a Change Order by the Contractor shall constitute conclusive evidence of 
the Contractor's agreement to the ordered changes in the Work, this Contract as thus 
amended, the Contract Price and the Contract Time.  The Contractor, by executing the 
Change Order, waives and forever releases any claim including impact against the City for 
additional time or compensation for matters relating to or arising out of or resulting from the 
Work included within or affected by the executed Change Order. 

115. INSURANCE AND BONDS. 

15.1 The Contractor shall secure and maintain, throughout the duration of the agreement, 
insurance (on an occurrence basis unless otherwise agreed to) of such types and in at least 
such amounts as required herein. Contractor shall provide certificates of insurance and 
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renewals thereof on forms acceptable to the City. The City shall be notified by receipt of 
written notice from the insurer or the Contractor at least thirty (30) days prior to material 
modification or cancellation of any policy listed on the Certificate. 

15.2 The Contractor, upon receipt of notice of any claim in connection with this Agreement, shall 
promptly notify the City, providing full details thereof, including an estimate of the amount of 
loss or liability.  The Contractor shall monitor and promptly notify the City of any reduction in 
limits of protection afforded under any policy listed in the Certificate (or otherwise required 
by the Contract Documents) if the Contractor’s limits of protection shall have been impaired 
or reduced to such extent that the limits fall below the minimum amounts required herein. 
The Contractor shall promptly reinstate the original limits of liability required hereunder and 
shall furnish evidence thereof to the City. 

15.3 Minimum Requirements Commercial General Liability Policy Limits – 

General Aggregate: $2,000,000 
Products / Completed Operations Aggregate: $2,000,000 
Personal & Advertising Injury: $1,000,000 
Each Occurrence: $1,000,000 

Policy MUST include the following conditions: 

A. Pollution Liability (Applicable only to contracts involving pollutants such as asbestos 
& lead abatement, sludge or other waste abatement, etc.) 

B. NAME CITY OF PRAIRIE VILLAGE AS “ADDITIONAL INSURED” 

15.4 Automobile Liability Policy shall protect the Contractor against claims for bodily injury and/or 
property damage arising from the ownership or use of any owned, hired and/or non-owned 
vehicle. 

Limits (Same as Commercial General Liability) – 
Combined Single Limits, Bodily Injury and Property Damage - Each Accident: 

Policy MUST include the following condition: 
NAME CITY OF PRAIRIE VILLAGE AS “ADDITIONAL INSURED” 

15.5 Umbrella Liability. The Umbrella / Excess Liability must be at least as broad as the 
underlying general liability and automobile liability policies. 

Limits – 
Each Occurrence $1,000,000 
General Aggregate $1,000,000 

15.6 Workers' Compensation.  This insurance shall protect the Contractor against all claims 
under applicable state workers' compensation laws. The Contractor shall also be protected 
against claims for injury, disease or death of employees which, for any reason, may not fall 
within the provisions of workers' compensation law. The policy limits shall not be less than 
the following: 

Workers' Compensation: Statutory 
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Employer's Liability: 
Bodily Injury by Accident $100,000 each accident 
Bodily Injury by Disease $500,000 policy limit 
Bodily Injury by Disease $100,000 each employee 

15.7 The City will only accept coverage from an insurance carrier who offers proof that it: 

Is authorized to do business in the State of Kansas; 
Carries a Best's policy holder rating of A- or better; and 
Carries at least a Class VIII financial rating, oor 
Is a company mutually agreed upon by the City and Contractor. 

15.8 Subcontractor’s Insurance.  If a part of the Agreement is to be sublet, the Contractor shall 
either: 

A. Cover all subcontractor’s in its insurance policies, or 

B. Require each subcontractor not so covered to secure insurance which will protect 
subcontractor against all applicable hazards or risks of loss as and in the minimum 
amounts designated. 

Whichever option is chosen, Contractor shall indemnify and hold harmless the City as to 
any and all damages, claims or losses, including attorney's fees, arising out of the acts or 
omissions of its Subcontractors. 

15.9 Prior to commencing any work, Contractor shall provide City with certificates evidencing 
that (1) all Contractor’s insurance obligations required by the contract documents are in full 
force and in effect and will remain in effect until Contractor has completed all of the work 
and has received final payment from City and (2) no insurance coverage will be canceled, 
renewal refused, or materially changed unless at least thirty (30) days prior written notice is 
given to City. Contractor’s property insurance shall not lapse or be canceled if City occupies 
a portion of the work. Contractor shall provide City with the necessary endorsements from 
the insurance company prior to occupying a portion of the work. 

15.10 Waiver of Subrogation.  All insurance coverage required herein shall contain a waiver of 
subrogation in favor of the City.  Contractor's insurance policies shall be endorsed to 
indicate that Contractor’s insurance coverage is primary and any other insurance 
maintained by City is non-contributing as respects the work of Contractor. 

15.11 Additional Insurance.  Excess Liability coverage or additional insurance covering special 
hazards may be required on certain projects.  Such additional insurance requirements shall 
be as specified in Special Conditions. 

15.12 Bonds and Other Performance Security. Contractor shall provide a Performance Bond, 
Maintenance Bond and a Statutory Bond in the amount of one hundred percent (100%) of 
the Contract Price to cover the entire scope of Work and any other specific performance 
security that may be indicated in this Contract. With each bond there shall be filed with the 
City one copy of “Power of Attorney” certified to include the date of the bonds. 

16. INDEMNITY

16.1 For purposes of indemnification requirements as set forth throughout the Contract, the 
following terms shall have the meaning set forth below: 
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“TThe Contractor” means and includes Contractor, all of his/her affiliates and subsidiaries, 
his/her Subcontractors and material men and their respective servants, agents and 
employees; and “Loss” means any and all loss, damage, liability or expense, of any nature 
whatsoever, whether incurred as a judgment, settlement, penalty, fine or otherwise 
(including attorney’s fees and the cost of defense), in connection with any action, 
proceeding, demand or claim, whether real or spurious, for injury, including death, to any 
person or persons or damages to or loss of, or loss of the use of, property of any person, 
firm or corporation, including the parties hereto, which arise out of or are connected with, or 
are claimed to arise out of or be connected with, the performance of this Contract whether 
arising before or after the completion of the work required hereunder. 

16.2 For purposes of this Contract, and without in any way limiting indemnification obligations 
that may be set forth elsewhere in the Contract, the Contractor hereby agrees to indemnify, 
defend and hold harmless the City from any and all Loss where Loss is caused or incurred 
or alleged to be caused or incurred in whole or in part as a result of the negligence or other 
actionable fault of the Contractor, his/her employees, agents, Subcontractors and suppliers. 

16.3 It is agreed as a specific element of consideration of this Contract that this indemnity shall 
apply notwithstanding the joint, concurring or contributory or comparative fault or 
negligence of the City or any third party and, further, notwithstanding any theory of law 
including, but not limited to, a characterization of the City’s or any third party’s joint, 
concurring or contributory or comparative fault or negligence as either passive or active in 
nature. 

16.4 Nothing in this section shall be deemed to impose liability on the Contractor to indemnify the 
City for Loss when the negligence or other actionable fault the City is the sole cause of 
Loss. 

16.5 With respect to the City’s rights as set forth herein, the Contractor expressly waives all 
statutory defenses, including, but not limited to, those under workers compensation, 
contribution, comparative fault or similar statutes to the extent said defenses are 
inconsistent with or would defeat the purpose of this section. 

17. SUCCESSORS AND ASSIGNS 

17.1 The City and Contractor bind themselves, their successors, assigns and legal 
representatives to the other party hereto and to successors, assigns and legal 
representatives of such other party in respect to covenants, agreements and obligations 
contained in this Contract.   

17.2 The Contractor shall not assign or sublet the work, or any part thereof, without the previous 
written consent of the City, nor shall it assign, by power of attorney or otherwise, any of the 
money payable under this Contract unless by and with the like written consent of the City.  
In case the Contractor assigns all, or any part of any moneys due or to become due under 
this Contract, the instrument of assignment shall contain a clause substantially to the affect 
that it is agreed that the right of the assignee in and to any moneys due or to become due to 
the Contractor shall be subject to all prior liens of all persons, firms and corporations for 
services rendered or materials supplied for the performance of the Work called for in this 
Contract. 

17.3 Should any Subcontractor fail to perform in a satisfactory manner, the work undertaken, its 
subcontract shall be immediately terminated by the Contractor upon notice from the City.  
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Performing in an unsatisfactory manner is defined as consistently having more than 10% of 
work unacceptable.  The Contractor shall be as fully responsible to the City for the acts and 
omissions of the subcontractors, and of persons either directly or indirectly employed by 
them, as Contractor is for the acts and omissions of persons directly employed.  Nothing 
contained in this Contract shall create any contractual relations between any Subcontractor 
and the City, nor shall anything contained in the Contract Documents create any obligation 
on the part of the City to pay or to see to the payment of any sums due any Subcontractor. 

17.4 The Contractor shall not award subcontracts which total more than forty-five (45%) of the 
Contract Price and shall perform within its own organization work amounting to not less 
than fifty-five percent (55%) of the total Contract Price.  Approval by the City of any 
Subcontractor shall not constitute a waiver of any right of the City to reject Defective Work, 
material or equipment not in compliance with the requirements of the Contract Documents.  
The Contractor shall not make any substitution for any Subcontractor accepted by the City 
unless the City so agrees in writing. 

17.5 The Contractor shall not subcontract, sell, transfer, assign or otherwise dispose of the 
Contract or any portion thereof without previous written consent from the City.  In case such 
consent is given, the Contractor, shall be permitted to subcontract a portion thereof, but 
shall perform with his/her own organization work amounting to not less than fifty five (55%) 
of the total Contract Price.  No subcontracts, or other transfer of Contract, shall release the 
Contractor of its liability under the Contract and bonds applicable thereto. 

17.6 The Contractor shall cause appropriate provisions to be inserted in all subcontracts relative 
to the Work to bind Subcontractors to the Contractor by the terms of the Contract 
Documents insofar as applicable to the work of the Subcontractor and to give the 
Contractor the same power to terminate any Subcontract as the City has to terminate the 
Contractor under any provisions of the Contract Documents. 

17.7 Prior to the City’s approval of the Contract bid, the successful bidder shall submit to the City 
for acceptance, a list of names of all Subcontractors proposed for portions of the work and 
shall designate which work each is to perform. 

17.8 The City shall, prior to the City’s approval of the Contract bid, notify the successful bidder, in 
writing, if the City, after due investigation, has reasonable objection to any Subcontractor on 
such list, and the Contractor shall substitute a Subcontractor acceptable to the City at no 
additional cost to the City or shall be allowed to withdraw his/her Bid, and the City shall 
either re-bid the Work or accept the next best lowest and responsible bidder.  The failure of 
the City to make objection to a Subcontractor shall constitute an acceptance of such 
Subcontractor but shall not constitute a waiver of any right of the City to reject Defective 
Work, material or equipment not in conformance with the requirements of the Project 
Manual. 

118. NON-DISCRIMINATION LAWS 

18.1 The Contractor agrees that: 

A. The Contractor shall observe the provisions of the Kansas Act Against 
Discrimination (K.S.A. 44-1001 et seq.) and shall not discriminate against any 
person in the performance of Work under the present contract because of race, 
religion, color, sex, disability, national origin, ancestry or age; 
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B. In all solicitations or advertisements for employees, the Contractor shall include the 
phrase, "equal opportunity employer," or a similar phrase to be approved by the 
Kansas Human Rights Commission (Commission); 

C. If the Contractor fails to comply with the manner in which the Contractor reports to 
the commission in accordance with the provisions of K.S.A. 44-1031 and 
amendments thereto, the Contractor shall be deemed to have breached the present 
contract and it may be cancelled, terminated or suspended, in whole or in part, by 
the contracting agency; 

D. If the Contractor is found guilty of a violation of the Kansas Act Against 
Discrimination under a decision or order of the Commission which has become final, 
the Contractor shall be deemed to have breached the present contract and it may 
be cancelled, terminated or suspended, in whole or in part, by the contracting 
agency; and 

E. The Contractor shall include the provisions of Subsections A through D in every 
subcontract or purchase order so that such provisions will be binding upon such 
Subcontractor or vendor. 

F. The provisions of this Section shall not apply to a contract entered into by a 
Contractor: (1) Who employs fewer than four employees during the term of such 
contract; or (2) Whose contracts with the City cumulatively total $5,000 or less 
during the fiscal year of the City. 

18.2 The Contractor further agrees that it shall abide by the Kansas Age Discrimination In 
Employment Act (K.S.A. 44-1111 et seq.) and the applicable provision of the Americans 
With Disabilities Act (42 U.S.C. 12101 et seq.) as well as all other federal, state and local 
laws.  

19. FEDERAL LOBBYING ACTIVITIES [THIS PROVISION ONLY APPLIES IF THE CITY IS
RECEIVING FEDERAL FUNDS]

19.1 31 USCS Section 1352 requires all subgrantees, Contractors, Subcontractors, and 
consultants/Architects who receive federal funds via the City to certify that they will not use 
federal funds to pay any person for influencing or attempting to influence a federal agency 
or Congress in connection with the award of any federal contract, grant, loan, or 
cooperative agreements. 

19.2 In addition, contract applicants, recipients, and subrecipients must file a form disclosing any 
expenditure they make for lobbying out of non-federal funds during the contract period. 

19.3 Necessary forms are available from the City and must be returned to the City with other 
Contract Documents. It is the responsibility of the general contractor to obtain executed 
forms from any Subcontractors who fall within the provisions of the Code and to provide the 
City with the same. 

20. RELATIONS WITH OTHER CONTRACTORS:

20.1 The Contractor shall cooperate with all other contractors who may be performing work on 
behalf of the City, and workers who may be employed by the City, or any other entity on any 
work in the vicinity of the Work to be done under this Contract, and the Contractor shall so 
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conduct his/her operations as to interfere to the least possible extent with the work of such 
contractors or workers.  The Contractor shall be responsible for any injury or damage, that 
may be sustained by other contractors, workers, their work or employees of the City, 
because of any fault or negligence on the Contractor's part, and shall, at his/her own 
expense, repair or pay for such injury or damage.  If the work of the Contractor is delayed 
because of any acts or omissions of any other Contractor or Contractors, the Contractor 
shall have no claim against the City on that account other than for an extension of time. 

20.2 When two or more Contracts are being executed at one time in such manner that work on 
one Contract may interfere with that on another, the City shall decide which Contractor shall 
progress at which time. 

20.3 Other projects the Contractor may have to coordinate shall be listed in the Special 
Conditions. 

20.4 When the territory of one Contract is the necessary or convenient means of access for the 
transportation or movement of workers, materials, or appliances required for the execution 
of another Contract, such privileges of access or any other responsible privilege may be 
granted by the City to the Contractor so desiring, to the extent such may be reasonably 
necessary. 

20.5 Upon execution of the Contract, the Contractor shall furnish the City, in writing, the names 
of persons or entities proposed by the Contractor to act as a Subcontractor on the Work. 
The City shall promptly reply to the Contractor, in writing, stating any objections the City 
may have to such proposed Subcontractor.  The Contractor shall not enter into a 
Subcontract with a proposed Subcontractor with reference to whom the City has made 
timely objection.  The Contractor shall not be required to Subcontract with any party to 
whom the Contractor has objection. 

221. RIGHT OF CITY TO TERMINATE

21.1 If the Contractor persistently or repeatedly refuses or fails to prosecute the Work in a timely 
manner, or supply enough properly skilled workers, supervisory personnel or proper 
equipment or materials, or if it fails to make prompt payment to Subcontractors or for 
materials or labor, or persistently disregards laws, ordinances, rules, regulations or orders 
of any public authority having jurisdiction, or if this Contract is assigned by Contractor 
without authorization or if Contractor is adjudged as bankrupt, or if a general assignment of 
assets be made for the benefit of creditors; or if a receiver is appointed, or otherwise is 
guilty of a substantial violation of a provision of this Contract, then the City may by written 
notice to the Contractor, without prejudice to any right or remedy, terminate the employment 
of the Contractor and take possession of the site and of all materials, equipment, tools, 
construction equipment and machinery thereon owned by the Contractor and may finish the 
Work by whatever methods it may deem expedient.  In such case, the Contractor and its 
surety shall be liable to the City for all excess cost sustained by the City because of such 
prosecution and completion including any additional legal, Project Manager or bid-letting 
costs therefore.  In such case, the Contractor shall not be entitled to receive further 
payment.  In the event the Contractor is found in a court of law to have been wrongfully 
terminated for cause, then such termination shall be deemed a termination for convenience 
and the Contractor shall be compensated as provided herein.  Any termination of the 
Agreement for alleged default by Contractor that is ultimately determined to be unjustified 
shall automatically be deemed a termination for convenience of the City. 
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21.2 The City, within its sole discretion, may elect to terminate the Contract with the Contractor 
for convenience upon three (3) days written Notice to Contractor.  In the event of such 
termination, Contractor shall cease immediately all operations and shall be compensated 
for all work performed as of the date of termination in accordance with the terms of payment 
in this contract.  Contractor shall not be entitled to any anticipatory profits, consequential 
damages or other costs other than direct costs of demobilization. 

222. MISCELLANEOUS:

22.1 The Contractor warrants to the City that all labor furnished to progress the Work under the 
Contract will be competent to perform the tasks undertaken, that the product of such labor 
will yield only first-class results, that materials and equipment furnished will be of good 
quality and new unless otherwise permitted by this Contract, and that the Work will be of 
good quality, free from faults and defects and in strict conformance with the Project Manual. 
All Work not conforming to these requirements may be considered defective. 

22.2 The Contractor shall obtain and pay for all permits, fees and licenses necessary or ordinary 
for the Work.  The Contractor shall comply with all lawful requirements, including federal 
and state laws, City and County laws and ordinances and building codes, applicable to the 
Work and shall give and maintain copies of all notices required by applicable law pertaining 
to the Work. 

22.3 Provision for Emergencies. Whenever, in the opinion of the City, the Contractor has not 
taken sufficient precaution for the safety of the public or the protection of the Work to be 
constructed under this Contract, or of adjacent structures or property which may be injured 
by process of construction, and whenever, in the opinion of the City, an emergency shall 
arise and immediate action shall be considered necessary in order to protect property 
interests and to avoid personal injury and/or death, then the City, with or without notice to 
the Contractor, shall provide suitable protection to the said interests by causing such Work 
to be done and materials to be furnished at places as the City may consider necessary and 
adequate. The cost and expense of such Work and material so furnished shall be borne by 
the Contractor and, if the same shall not be paid on presentation of the bills therefore, such 
costs shall be deducted from any amounts due or to become due the Contractor. The 
performance of such emergency Work shall in no way relieve the Contractor of 
responsibility for damages which may occur during or after such precaution has been duly 
taken. 

22.4 Both the business address of the Contractor given in the Bid or proposal upon which this 
Contract is founded, and the Contractor's Office near the Work, is hereby designated as the 
places to which all notices, letters, and other communications to the Contractor may be 
mailed or delivered.  The delivering at either of the above named addresses, or depositing 
in any mailbox regularly maintained by the Post Office, of any notice, letter or other 
communication so addressed to the Contractor, and the date of said service shall be the 
date of such delivery or mailing.  Such addresses may be changed at any time by an 
instrument in writing, executed by the Contractor, presented, and delivered to the Project 
Manager and to the City.  Nothing herein contained shall be deemed to preclude or render 
inoperative the service of any notice, letter, or communication upon the Contractor 
personally. 

22.5 It is mutually agreed by and between the parties to this Contract that all royalties and fees 
for and in connection with patents, or patent infringement, claims for materials, articles, 
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apparatus, devices or equipment (as distinguished from processes) used in or furnished for 
the work shall be included in the Contract Price and the Contractor shall satisfy all demands 
that may be made at any time for such, and the Contractor shall at its cost and expense, 
defend any and all suits or proceedings that may be instituted at any time against the City 
for infringement or alleged infringement of any such patents involved in the work, and 
Contractor shall pay any award of damages.   

22.6 The right of general administration of the City shall not make the Contractor an agent of the 
City, and the liability of the Contractor for all damages to persons, firms, and corporations, 
arising from the Contractor's execution of the Work, shall not be lessened because of such 
general administration, but as to all such persons, firms, and corporations, and the 
damages, if any, to them or their property.  The Contractor herein is an independent 
Contractor in respect to the work. 

22.7 For a period of time, from the inception of the Contract to three (3) years from the date of 
final payment under the Contract, the Contractor and subcontractors shall maintain books, 
accounts, ledgers, invoices, drafts, pages and other records pertaining to the performance 
of this Contract.  At all reasonable times during this period these records shall be available 
within the State of Kansas at a field or permanent business office for inspection by 
authorized representatives of the City or of any other agency, which has contributed funds 
in connection with the Contract or to which the City is obligated to make such inspections 
available.  In addition, this requirement shall be included in all subcontracts entered into in 
connection with this Contract. 

22.8 Titles, subheadings used herein, and other Contract Documents are provided only as a 
matter of convenience and shall have no legal bearing on the interpretation of any provision 
of the Contract Documents. 

22.9 No waiver of any breach of this Contract shall be construed to be a waiver of any other 
subsequent breach. 

22.10 Should any provision of this Agreement or other Contract Documents be determined to be 
void, invalid, unenforceable or illegal for whatever reason, such provision(s) shall be null 
and void; provided, however, that the remaining provisions of this Agreement and/or the 
other Contract Documents shall be unaffected thereby and shall continue to be valid and 
enforceable. 

22.11 Without in any manner limiting Contractor’s responsibilities as provided elsewhere in the 
Contract Documents, the Contractor shall assume full responsibility for the protection of all 
public and private property, structures, sewers, and utilities, for both above ground and 
underground facilities, along, beneath, above, across or near the site or sites of the Work 
being performed under this Agreement, or which are in any manner affected by the 
prosecution of the Work or the transportation of men/women or materials in connection 
therewith. Barriers shall be kept in place at all times to protect persons other than those 
engaged on or about the Work from accident, and the Contractor will be held responsible 
for all accidents to persons or property resulting from the acts of Contractor or its 
employees. 

22.12 The Contractor shall keep fully informed of all existing and current regulations of the City, 
county, state, and federal laws, which in any way limit or control the actions or operations of 
those engaged upon the work, or affecting materials supplied, to or by them.  The 
Contractor shall at all times observe and comply with all ordinances, laws, and regulations, 
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and shall protect and indemnify the City and the City's officers and agents against any 
claims or liability arising from or based on any violation of the same. 

22.13 Nothing contained in the Contract Documents shall create, or be interpreted to create, 
privity or any other contractual agreement between the City and any person or entity other 
than the Contractor.  

22.14 Duties and obligations imposed by the Contract Documents, rights, and remedies available 
hereunder shall be in addition to and not a limitation of duties, obligations, rights and 
remedies otherwise imposed or available by law. 

22.15 No action or failure to act by the City, Project Manager or Contractor shall constitute a 
waiver of a right or duty afforded them under the Contract, nor shall such action or failure to 
act constitute approval or acquiescence in a breach hereunder, except as may be 
specifically agreed in writing.  

22.16 Contractor specifically acknowledges and confirms that: (i) it has visited the site, made all 
inspections it deems appropriate and has read and fully understands the Contract 
Documents, including all obligations and responsibilities undertaken by it as specified 
herein and in other Contract Documents and knowingly accepts the same; (ii) it has 
furnished copies of all Contract Documents to its insurance carrier(s) and its surety(ies); 
and (iii) its insurance carrier(s) and surety(ies) agree to be bound as specified herein, in the 
Contract Documents and in the insurance policy(ies) and bonds as to liability and surety 
coverage. 

22.17 It is specifically agreed between the parties executing this Agreement that the Contract 
Documents are not intended to create any third party beneficiary relationship nor authorize 
anyone not a party to this Agreement to maintain a suit for personal injuries or property 
damage pursuant to the terms or provisions of this Agreement.  The duties, obligations and 
responsibilities of the parties to this Agreement with respect to third parties shall remain as 
imposed by law. 

22.18 This Agreement is entered into, under and pursuant to, and is to be construed and 
enforceable in accordance with the laws of the State of Kansas. Venue of any litigation 
arising in connection with this Agreement shall be the State courts of Johnson County, 
Kansas. 
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IIN WITNESS WHEREOF, the City has caused this Agreement to be executed in its behalf, 
thereunto duly authorized, and the said Contractor has executed five (5) counterparts of this 
Contract in the prescribed form and manner, the day and year first above written. 

CITY OF PRAIRIE VILLAGE  
(typed company name) 

By: By:  
      (signed)        (signed) 

Laura Wassmer 
(typed name) 

Mayor 
(typed title) 

City of Prairie Village 
(typed company name) 

7700 Mission Road 
(typed address) 

Prairie Village, Kansas  66208 
(typed city, state, zip) 

(typed telephone number) 

(date of execution) (date of execution) 

SEAL 

ATTEST: APPROVED BY: 

City Clerk, Joyce Hagen-Mundy City Attorney, Catherine Logan 

(If the Contract is not executed by the President of the Corporation, general partner of the 
Partnership, or manager of a limited liability company, please provide documentation, which 
authorizes the signatory to bind the corporation, partnership or limited liability company.  If a 
corporation, the Contractor shall furnish the City a current certificate of good standing, dated within 
ten (10) days of the date of this Contract.) 
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PUBLIC WORKSPUBLIC WORKSPUBLIC WORKSPUBLIC WORKS    DEPARTMENTDEPARTMENTDEPARTMENTDEPARTMENT    
 

Council Committee Meeting Date: Council Committee Meeting Date: Council Committee Meeting Date: Council Committee Meeting Date: July 18, 2016July 18, 2016July 18, 2016July 18, 2016    
        CoCoCoCouuuuncil Meeting Date: ncil Meeting Date: ncil Meeting Date: ncil Meeting Date: August 1August 1August 1August 1, 2016, 2016, 2016, 2016    

    
CONSIDERCONSIDERCONSIDERCONSIDER    PURCHPURCHPURCHPURCHAAAASE OF STREETLIGHT SYSE OF STREETLIGHT SYSE OF STREETLIGHT SYSE OF STREETLIGHT SYSTEMSTEMSTEMSTEM    FROM KCPL ANDFROM KCPL ANDFROM KCPL ANDFROM KCPL AND    LEDLEDLEDLED    
LIGHTINGLIGHTINGLIGHTINGLIGHTING    UPGRADES.UPGRADES.UPGRADES.UPGRADES.    

    
RECOMMENDATIONRECOMMENDATIONRECOMMENDATIONRECOMMENDATION    

Approve the purchase of the streetlight system from KCPL and LED lighting 
upgrades. 

 
BACKGROUNDBACKGROUNDBACKGROUNDBACKGROUND    

Currently the street light system consists of 2,062 lights and is owned and 
maintained by KCPL. The City pays $762,000 per year to KCPL to lease the 
streetlights.   In recent years many cities in Johnson County including Overland 
Park, Leawood, Lenexa, Fairway, Mission, and Mission Hills have made the 
decision to purchase the streetlight systems from KCPL.  These cities have used 
the funds budgeted for the lease to pay for the maintenance of the streetlights, 
the electricity, and to fund repairs and replacements of the system and have 
shown this to be much more cost effective as compared to continuing the lease. 

    

Prairie Village current yearly cost of leased system- $762,000 

KCPL Proposed Purchase Price- $2,282,945.00   

 The KCPL purchase price is based on the number of specific assets in our 
 system and the cost for each item is based on a County wide rate and not 
 based on specific condition or age.  This is the same process applied to 
 other cities that have recently purchased streetlights. 

 

It is proposed to sell bonds to purchase the system and to pay the bonds off in 7 
years.  Attached is a cash flow analysis completed by Columbia Capital which 
yielded almost a 15% Rate of Return based on the assumptions included with the 
analysis.  The analysis shows the cost advantage of purchasing the system. 

 

This Columbia Capital analysis also includes upgrading all heads to LED 
immediately after purchase.  The streetlight system already has 334 LED lights 
as a result of staff’s effort to obtain a grand from MARC a few years ago.   It is 
proposed to use the bond funds to upgrade the remaining 1736 to LED’s after 
purchase.  The LED heads will last longer than the existing heads, require 
significantly less maintenance, reduce the frequency of outages, and save on 
electricity costs.  The LED upgrades would decrease the yearly electricity costs 
from $94,000 to $53,000 each for an estimated savings of $41,000 per year.  The 
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added cost for LED upgrades will increase the bond amount by $750,000. 

 

Total Bond for Streetlight purchase and LED upgrades- 

 Streetlight Purchase-  $2,282,945.00 

 LED Upgrades-   $750,000.00 

 Contingency for LED and install- $167,055.00 

   TOTALTOTALTOTALTOTAL----        $3,200,000$3,200,000$3,200,000$3,200,000    

    

Additional information if streetlights are purchased with LED upgrades- 

- The City would pay KCPL for power usage based on the off peak flat rate 
 for the streetlight.  This is anticipated to be about $53,000 per year. 

- The City would be responsible for maintenance of the streetlight system.  
 The City would contract for maintenance services as other cities have 
 done and the repair process would be very similar to when KCPL owned.  
 With LED heads it is expected the yearly basis maintenance cost will be 
 about $34.00 per pole for a total of $70,108 per year. 

- The City would budget for repair and replacement above basic 
 maintenance.  Budget for this would be $200,000 per year but could be 
 more if the City desired to replace the system sooner. 

- Insurance will increase by about $3,000 per year. 

- The City will need to hire an underground utility location service to locate 
 underground power lines for the streetlights.  This is expected to be about 
 $7,200 per year. 

- The City will need to install KCPL meters for power when streetlights are 
 replaced on an entire street or when new streetlights are added.  The cost  
 for electricity, when metered, is expected to be similar to what it was 
 before installing meters. 

- No additional City staff is expected since the maintenance work will be 
 contracted.  The repair process will be similar to what we do with KCPL.  
 There will be additional staff time in processing payments to contractors 
 and spending time developing repair or replacement projects. 

    
The Finance Committee met and discussed the purchase of the streetlight 
system and provided feedback on the information to prepare for the packet. 
 
The purchase of the system using bond funds requires separate action on a 
charter ordinance(See related item). 
    
    
FUNDING SOURCEFUNDING SOURCEFUNDING SOURCEFUNDING SOURCESSSS    
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Funds to pay for repayment of bonds and other associated costs will come from 
the funds budgeted for the KCPL Lease in the City’s operations budget. 

 

 

ATTACHMENTSATTACHMENTSATTACHMENTSATTACHMENTS    

Streetlight Purchase Analysis by Columbia Capital 

 
PREPARED BYPREPARED BYPREPARED BYPREPARED BY    

Keith Bredehoeft, Public Works Director     July 12, 2016 



!
City!of!Prairie!Village,!Kansas!!
Streetlight!Purchase!Analysis!
Underlying*Assumptions*
*
*
Streetlights*Purchased:* 2,062*
* *
Cost*of*Streetlights:* $2,282,945*
* *
KCP&L*Lease*Payments:* Currently*$762,000*annually,*projected*to*grow*3.5%*
* *
Electricity*Cost:* Currently*$94,000*annually,*projected*to*grow*3.0%,*

$53,000*post*LED*upgrades*per*KCP&L*
* *
Pole*Maintenance:* $45*per*pole*annually**
* *
Locates:* 10*per*month*at*$60*each**
* *
Insurance:* $3,000*annually,*projected*to*grow*3.0%*
* *
Repair*and*Replacement*Cost:* $200,000*per*year,*projected*to*grow*3.0%*
* *
LED*Upgrade*Schedule:* Upon*purchase*of*the*streetlights*
* *
Cost*of*LED*Upgrades:* $750,000*
* *
LED*Energy*Savings:* Approximately*40%*reduction*in*electricity*cost*and*

25%*reduction*in*maintenance*cost*
* *
Bond*Financing:* Anticipated*to*be*issued*in*the*summer*of*2016*with*

level*debt*service*over*7*years,*with*total*project*
proceeds*consisting*of*the*cost*of*the*streetlights*and*
LED*upgrades*($3,200,000)*

* *
* *
*
*
*
*

Preliminary!/!Subject!to!Change!
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!

!

City of Prairie Village, Kansas
Streetlight Purchase Cash Flow Analysis
July 11, 2016 -  Scenario 2

Calendar Present Value KCPL Lease Cost of System Cost of System Total Cost
Year Factor (3%) Payments (Exclude Financing) (Bond Financing) of System

(Original Cost) (New Cost) (New Cost) (Total New Cost)
2016* - 508,000$             264,660$              39,825$               304,485$             
2017 0.97 788,670              408,900                495,450               904,350               
2018 0.94 816,273              421,167                496,950               918,117               
2019 0.92 844,843              433,802                498,250               932,052               
2020 0.89 874,413              446,816                498,225               945,041               
2021 0.86 905,017              460,220                495,700               955,920               
2022 0.84 936,693              474,027                496,675               970,702               
2023 0.81 969,477              488,248                492,275               980,523               
2024 0.79 1,003,408           502,895                -                     502,895               
2025 0.77 1,038,528           517,982                -                     517,982               
2026 0.74 1,074,876           533,521                -                     533,521               
2027 0.72 1,112,497           549,527                -                     549,527               
2028 0.70 1,151,434           566,013                -                     566,013               
2029 0.68 1,191,735           582,993                -                     582,993               
2030 0.66 1,233,445           600,483                -                     600,483               
2031 0.64 1,276,616           618,497                -                     618,497               
2032 0.62 1,321,297           637,052                -                     637,052               
2033 0.61 1,367,543           656,164                -                     656,164               
2034 0.59 1,415,407           675,849                -                     675,849               
2035 0.57 1,464,946           696,124                -                     696,124               
2036 0.55 1,516,219           717,008                -                     717,008               
2037 0.54 1,569,287           738,518                -                     738,518               
2038 0.52 1,624,212           760,674                -                     760,674               
2039 0.51 1,681,059           783,494                -                     783,494               
2040 0.49 1,739,896           806,999                -                     806,999               
2041 0.48 1,800,793           831,209                -                     831,209               
2042 0.46 1,863,820           856,145                -                     856,145               
2043 0.45 1,929,054           881,830                -                     881,830               
2044 0.44 1,996,571           908,284                -                     908,284               
2045 0.42 2,066,451           935,533                -                     935,533               
2046 0.41 2,138,777           963,599                -                     963,599               

41,221,257          19,718,233            3,513,350            23,231,583          

*2016&cost&data&is&pro0rated&for&the&year&assuming&a&September&1&purchase&date

Present Value Benefit $11,689,423
Internal Rate of Return 11.0%
Upfront costs ($3,200,000) reflected in IRR Cash Flows

LED Upgrade Cost of System Savings / Present Present Value IRR
Savings After Upgrades Year (Cost) Value  Cumulative Cash Flows

(Cost Savings) (Total New Cost) (Cash Flow Comparison)
-$                    304,485$         0 203,515$                203,515$          203,515$           (2,996,485)        

(62,621)                841,728           1 (53,058)                   (51,513)             152,002            (53,058)            
(64,500)                853,617           2 (37,343)                   (35,200)             116,803            (37,343)            
(66,435)                865,617           3 (20,774)                   (19,011)             97,792              (20,774)            
(68,428)                876,613           4 (2,200)                     (1,955)              95,837              (2,200)              
(70,481)                885,439           5 19,578                    16,888              112,725            19,578             
(72,595)                898,106           6 38,586                    32,315              145,040            38,586             
(74,773)                905,749           7 63,727                    51,816              196,856            63,727             
(77,016)                425,879           8 577,530                  455,907            652,764            577,530           
(79,327)                438,655           9 599,873                  459,753            1,112,516          599,873           
(81,707)                451,815           10 623,062                  463,616            1,576,133          623,062           
(84,158)                465,369           11 647,128                  467,499            2,043,632          647,128           
(86,683)                479,330           12 672,104                  471,400            2,515,032          672,104           
(89,283)                493,710           13 698,024                  475,321            2,990,353          698,024           
(91,962)                508,521           14 724,924                  479,260            3,469,613          724,924           
(94,721)                523,777           15 752,839                  483,219            3,952,832          752,839           
(97,562)                539,490           16 781,807                  487,196            4,440,028          781,807           

(100,489)              555,675           17 811,868                  491,193            4,931,221          811,868           
(103,504)              572,345           18 843,062                  495,210            5,426,431          843,062           
(106,609)              589,516           19 875,430                  499,246            5,925,677          875,430           
(109,807)              607,201           20 909,018                  503,301            6,428,978          909,018           
(113,101)              625,417           21 943,870                  507,376            6,936,355          943,870           
(116,494)              644,180           22 980,032                  511,471            7,447,826          980,032           
(119,989)              663,505           23 1,017,554                515,586            7,963,412          1,017,554         
(123,589)              683,410           24 1,056,486                519,721            8,483,134          1,056,486         
(127,296)              703,912           25 1,096,880                523,876            9,007,010          1,096,880         
(131,115)              725,030           26 1,138,791                528,051            9,535,061          1,138,791         
(135,049)              746,781           27 1,182,273                532,247            10,067,307        1,182,273         
(139,100)              769,184           28 1,227,387                536,462            10,603,770        1,227,387         
(143,273)              792,260           29 1,274,191                540,698            11,144,468        1,274,191         
(147,571)              816,027           30 1,322,749                544,955            11,689,423        1,322,749         

(2,979,240)            20,252,343       20,968,914              11,689,423        

Preliminary / Subject to Change
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PUBLIC WORKSPUBLIC WORKSPUBLIC WORKSPUBLIC WORKS    DEPARTMENTDEPARTMENTDEPARTMENTDEPARTMENT    
 

Council Committee Meeting Date: Council Committee Meeting Date: Council Committee Meeting Date: Council Committee Meeting Date: July 18, 2016July 18, 2016July 18, 2016July 18, 2016    
        CoCoCoCouuuuncil Meeting Date: ncil Meeting Date: ncil Meeting Date: ncil Meeting Date: August 1August 1August 1August 1, 2016, 2016, 2016, 2016    

    
CONSIDER CONSIDER CONSIDER CONSIDER AGREEMENTAGREEMENTAGREEMENTAGREEMENT    WITH KCPL FOR THE PUWITH KCPL FOR THE PUWITH KCPL FOR THE PUWITH KCPL FOR THE PURCHASE STREETLIGHT RCHASE STREETLIGHT RCHASE STREETLIGHT RCHASE STREETLIGHT 
SYSTEMSYSTEMSYSTEMSYSTEM....    

    
RECOMMENDATIONRECOMMENDATIONRECOMMENDATIONRECOMMENDATION    

Execute the agreement Execute the agreement Execute the agreement Execute the agreement with KCPL for the purchase of the streetlight system for with KCPL for the purchase of the streetlight system for with KCPL for the purchase of the streetlight system for with KCPL for the purchase of the streetlight system for 
$$$$2,282,945.00.2,282,945.00.2,282,945.00.2,282,945.00.    

 
BACKGROUNDBACKGROUNDBACKGROUNDBACKGROUND    

Currently the street light system consists of 2,062 lights and is owned and 
maintained by KCPL and the City pays $762,000 per year to KCPL for the 
streetlights.   In recent years many cities in Johnson County including Overland 
Park, Leawood, Lenexa, Fairway, Mission, and Mission Hills have made the 
decision to purchase the streetlight systems from KCPL.  These cities have used 
the funds budgeted for the lease to pay for the maintenance of the streetlights, 
the electricity, and to fund repairs and replacements of the system and have 
shown this to be much more cost effective as compared to continuing the lease. 

    

Prairie Village current yearly cost of leased system- $762,000 

KCPL Proposed Purchase Price- $2,282,945.00   

 The KCPL purchase price is based on the number of specific assets in our 
 system and the cost for each item is based on a County wide rate and not 
 based on specific condition or age.  This is the same process applied to 
 other cities that have recently purchased streetlights. 

 

It is proposed to sell bonds to purchase the system and to pay them off in 7 
years.  Attached is a cash flow analysis completed by Columbia Capital which 
yielded almost a 15% Rate of Return based on the assumptions included with the 
analysis.  The analysis clearly shows the cost advantage of purchasing the 
system. 

 

See two related items on the agenda. 

    
FUNDING SOURCEFUNDING SOURCEFUNDING SOURCEFUNDING SOURCESSSS    

Funds to pay for repayment of bonds and other associated costs will come from 
the funds budgeted for the KCPL Lease in the City’s operations budget. 
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ATTACHMENTSATTACHMENTSATTACHMENTSATTACHMENTS    

KCPL Streetlight Sale Agreement 

 
PREPARED BYPREPARED BYPREPARED BYPREPARED BY    

Keith Bredehoeft, Public Works Director     July 12, 2016 



 1

STREETLIGHT SALE AGREEMENT 
 

This Streetlight Sale Agreement (“Agreement”) is made this _____ day of August, 2016 
by and between Kansas City Power & Light Company (“Company”), a Missouri 
Corporation and the City of Prairie Village, Kansas (“City”), a municipal corporation of 
the State of Kansas (jointly referred to as “Parties”). 
 
WHEREAS, the City has expressed an interest in purchasing the Company’s streetlight 
facilities within the corporate limits of the City; and 
 
WHEREAS, the Company has expressed an interest in selling the streetlight facilities to 
the City; and  
 
WHEREAS, the Parties desire to enter into this Streetlight Sale Agreement to set forth 
the terms and conditions relative to the City’s purchase of the Company’s streetlight 
facilities. 
 
NOW, THEREFORE, the Parties hereto agree as follows: 
  
 

1. DEFINITIONS 
 
For the purpose of this Agreement, the following words and phrases shall have the 
meaning given in this Section 1.  When not inconsistent with the context, words used 
in the present tense include the future tense, words in the plural number include the 
singular number, and words in the singular number include the plural number.  The 
words “shall” or “will” are mandatory and “may” is permissive.  Words not defined 
in Section 1 shall be given their common and ordinary meaning. 
 

1.1 “City” means the City of Prairie Village, a municipal corporation of the 
State of Kansas, and all of the territory within its boundaries as of the effective 
date of this Agreement. 

 
1.2 “Company” means the Kansas City Power & Light Company, a Missouri 
corporation, but does not mean its parent company, or any of its affiliates and 
subsidiaries, or any other entity in which it has an ownership interest. 

 
1.3 “Uncontrollable Forces” means severe weather, storms, acts of God, fire, 
civil or military authority, strikes or other labor disturbances, orders of courts or 
regulatory agencies, and other causes reasonably beyond the control of the party 
claiming to have been precluded from or delayed in performance under the 
Agreement. 

 
1.4 “Agreement” means this written Streetlight Sale Agreement. 
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1.5 “Existing Streetlight System” means the luminaires, brackets, standards, 
and related mounting hardware and the conductor leading to the point of 
connection to the Company’s secondary distribution system.  This point of 
connection is the streetlight wire connection to Company secondary wire on 
wooden utility pole-mounted lights, and/or the secondary wire connection for the 
first controller or first streetlight base for each individual and/or group of 
underground street lights.  Beyond the point of connection, the City would own 
and be responsible for all maintenance of the lights and facilities.  For purposes of 
this Agreement, the poles listed in Exhibit A to this Agreement, which is attached 
hereto and incorporated herein by reference, are specifically excluded from the 
Existing Streetlight System. 

 
1.6 “Make-Ready Work” means all materials and labor required to be 
provided by the City prior to the Company installing energy meters and 
energizing circuits. 

 
2. REGULATORY APPROVAL 

 
The Company shall seek and pay for all regulatory approvals necessary for the full 
implementation of this Agreement.  The City shall support such action by the 
Company.  Neither the City nor the Company shall initiate any action before any 
regulatory or judicial body that is inconsistent with any provision of this Agreement. 
 
3. PURCHASE OF COMPANY’S EXISTING STREETLIGHT SYSTEM 
 

3.1 The Company represents and warrants that it has authority to transfer all 
existing interests in the Existing Streetlight System.  The Company agrees to sell 
to the City, and the City agrees to purchase from the Company, the Company’s 
Existing Streetlight System within the City, consisting of 2,062 lights, as further 
described in Exhibit A to this Agreement, for the sum of Two Million Two 
Hundred Ninety Two Thousand Nine Hundred Forty Five dollars ($2,292,945).  
Whereas, the City has entered into a preliminary agreement and provided an 
initial deposit of Ten Thousand dollars ($10,000), this amount as per the 
preliminary agreement will be credited toward the purchase of the Existing 
Streetlight System.  This brings the final amount due to Two Million Two 
Hundred Eighty Two Thousand Nine Hundred Forty Five dollars ($2,282,945).  
The ownership of such Existing Streetlight System shall be transferred to the City 
upon the occurrence of all of the following events: (A) obtaining any and all 
necessary regulatory approvals; (B) obtaining the approval of the City council; 
(C) receipt of payment by Company from the City of the purchase price of the 
Existing Streetlight System; and (D) the transfer of relevant easements required 
under Section 6 of this Agreement. 

  
3.2  Existing primary distribution poles, secondary distribution poles, electrical 
conduit and/or conductor on the Company side of the point of connection shall 
not be conveyed or sold to the City. 
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3.3  The City agrees to utilize ‘qualified’ overhead distribution line contractor 
approved by the Company for working on Company property for installation, 
removal, and maintenance of streetlight facilities that remain attached to 
Company retained poles (Exhibit A). 
 
3.4 The Company has and maintains the right to place and maintain 
equipment on City-owned streetlight poles. 
 

4.  METERING, INVENTORY, AND ENERGY USE  
 

4.1 The Parties agree that City-owned facilities should be metered for billing 
accuracy.  The City agrees to install meters on any and all unmetered streetlights 
when such streetlights are replaced by the City after execution of this Agreement.  
It is understood that it shall be within the City’s sole discretion to determine when 
a streetlight purchased under this Agreement needs to be replaced and the 
Company shall have no cause of action against the City for failure to replace a 
streetlight.  

 
4.2 The Company may request a streetlight inventory verification to be 
performed once every two years, to be paid for by the City, for the purposes of 
verifying the status of the Existing Streetlight System.  The party performing the 
verification shall be mutually agreed upon by the Company and the City.  The 
scope of the streetlight inventory verification shall include visual inspection to 
verify the following attributes:  streetlight quantities, attachments to the 
Company’s poles, potential clearance issues, lamp wattage, and fixture type (HPS, 
MV, etc.) 

 
4.3 City-owned streetlights will be billed in accordance with the Company’s 
Tariff Schedule 70, Off-Peak Lighting Service (“Schedule 70”).  For all metered 
streetlights purchased under this Agreement, the City shall be billed based on 
actual energy use.  For all unmetered streetlights, the City shall be billed on 
estimated energy usage calculated in accordance with Schedule 70.  The 
Company agrees that no monthly service facilities charge as described under the 
Rate section of Schedule 70 will apply to the facilities sold under this Agreement. 

 
4.4 At any time the City makes any changes to the System that may affect 
energy consumption, it will provide the Company a report detailing such changes.  
The Company will adjust its billing as appropriate.  Failure to notify the Company 
promptly in accordance with this Section 4.4 may result in estimated charges to 
the City for unbilled energy usage. 

 
5.  INDEMNIFICATION  
 

5.1 The Company shall indemnify, defend and hold harmless the City from 
and against all damages, expenses (including, but not limited to reasonable 
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attorney fees), obligations, costs, liabilities, losses, claims, actions or causes of 
actions whatsoever sustained by the City arising from or related to the Existing 
Streetlight System prior to the sale to the City to the extent that such damages, 
expenses, obligations, costs, liabilities, losses, claims, actions or causes of action 
are caused by the negligence of the Company, its employees or its agents. 

 
5.2 To the extent permitted by Kansas law, specifically including the Kansas 
Cash Basis Law (Cash Basis Law - K.S.A. 10-1101 et seq.) and the Kansas 
Budget Law (Budget Law - K.S.A. 79-2925 et seq.), and subject to the immunity 
and maximum liability provisions of the Kansas Tort Claims Act (K.S.A. 75-
6101, et seq.), The City shall indemnify, defend and hold harmless the Company 
from and against all damages, expenses (including, but not limited to reasonable 
attorney fees), obligations, costs, liabilities, losses, claims, actions or causes of 
actions whatsoever sustained by the Company arising from or related to the 
Existing Streetlight System after the sale to the City to the extent that such 
damages, expenses, obligations, costs, liabilities, losses, claims, actions or causes 
of action are caused by negligence of the City, its employees or its agents.  

 
6. EASEMENTS 
 

6.1 The Company shall transfer through assignment, quitclaim or other device 
or instrument, as appropriate, to the City, at no cost to the City, easements and 
rights-of-way used solely for the Existing Streetlight System to be sold hereunder 
upon the transfer of the Existing Streetlight System to the City.  The City shall 
pay the cost of recording all such related documents.  

  
6.2 The Company shall grant to the City the right to jointly use easements and 
rights-of-way utilized for both the Existing Streetlight System and the Company’s 
electric facilities, provided however that City shall be responsible for obtaining 
any and all rights, and any costs thereby incurred, so required with respect to the 
owner(s) of the fee interest of any such burdened real property. 

 
7. TAXES 
 

The City agrees to waive all taxes by the City on the transactions contemplated in 
this Agreement.  This waiver includes but is not limited to sales, use, and 
franchise taxes or fees.  In the event such taxes or fees are not waived for any 
reason, the City agrees to reimburse the Company for any such taxes or fees paid. 
The City agrees to provide to the Company, prior to the commencement of 
maintenance, an applicable sales/use tax exemption certificate and/or any other 
documentation necessary to establish the exemption from state and local sales or 
use taxes. 
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8. PERMITS AND FEES 
 

Excavation permit fees and street closure fees set forth of the City’s ordinances 
shall not be assessed against the Company for purposes of this Agreement.   
However, the Company shall still be required to obtain all relevant permits.    
 

9. NON-WAIVERS 
 

Neither the City nor the Company shall be excused from complying with any of 
the terms and conditions of this Agreement by any failure of the other, or any of 
its officers, employees, or agents, upon any one or more occasions, to insist upon 
or to seek compliance with any such terms and conditions. 
 

10. NOTICES 
 

Unless otherwise specified herein, all notices from the Company to the City and 
from the City to the Company pursuant to or concerning this Agreement shall be 
in writing and shall be delivered as follows: 
 

 
To Company:  Kansas City Power & Light Company 
   4400 E Front Street 
   Kansas City, Missouri 64120 
   Attn:  Craig Parmeley 
    Manager Standards Engineering 
 
To City:  City of Prairie Village, KS 
   7700 Mission Road 

Prairie Village, Kansas 66208 
   Attn:    Keith Bredehoeft 
    Public Works Director 
    

12. WARRANTY 
 
ALL EQUIPMENT, PARTS AND MATERIAL SOLD UNDER THIS 
AGREEMENT ARE SOLD “AS IS” AND “WITH ALL FAULTS.”  NO 
WARRANTIES OF ANY TYPE WHETHER EXPRESSED OR IMPLIED, 
INCLUDING WARRANTIES OF MERCHANTABILITY AND FITNESS FOR 
A PARTICULAR PURPOSE, ARE PROVIDED BY THE COMPANY. 

 
13. APPLICABLE LAW 
 
 This Agreement is entered into under and pursuant to, and is to be construed and 

enforceable in accordance with, the laws of the State of Kansas.  The parties 
further agree that if for any reason, any provision hereof is unenforceable, the 
remainder of this Agreement shall nonetheless remain binding and in effect. 
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14. NO PRIOR AGREEMENTS 
 
 This Agreement constitutes the entire Agreement between the Parties and 

supersedes all prior agreements, whether oral or written, covering the same 
subject matter. 

 
15. AUTHORITY TO BIND 
 
 The Parties represent and acknowledge that this Agreement is given and executed 

voluntarily and that the person executing this Agreement below is doing so on 
their behalf with authority to bind the Party. 

 
16.  AGREEMENT CONTINGENT 
  
 This Agreement is contingent upon Charter Ordinance #28 being effective, which 

shall occur after publication once a week for two consecutive weeks in the official 
City newspaper, and sixty-one (61) days after final publication, unless a petition 
signed by a number of electors of the City equal to not less than ten percent (10%) 
of the number of electors who voted at the last preceding regular City election 
shall be filed in the office of the City Clerk demanding that this Charter 
Ordinance be submitted to a vote of the electors, in which event this Charter 
Ordinance shall take effect when approved by a majority of the electors voting at 
an election held for such purpose. 

 
 
KANSAS CITY POWER & LIGHT COMPANY 
 
By: ______________________________________ 
 
Name:  Kevin Noblet  
 
Title:  Vice President – Delivery 
 
Approved as to Legal Form 

PJV              8/05/16 

KCPL Law Dept. 

 
 
CITY OF PRAIRIE VILLAGE, KANSAS 
 
By: ______________________________________ 
 
Name: ______________________________________ 
 
Title: ______________________________________ 
 



Pole ID Pole ID
PR0077 6449 NALL PR0594 5210 W 79 ST
PR0083 6533 NALL PR0595 5000 W 79 ST
PR0084 6519 NALL PR0596 4908 W 79 ST
PR0085 6633 NALL PR0597 4804 W 79 ST
PR0086 5328 W 67TH ST PR0598 4708 W 79 ST
PR0089 5015 W 67 ST PR0604 4938 W 78 TERR
PR0099 4501 W 63 ST PR0616 4909 W 77 ST
PR0100 4417 W 63 ST PR0669 4000 W 79 ST
PR0101 4317 W 63 ST PR0670 4100 W 79 ST
PR0102 4115 W 63 ST PR0671 4200 W 79 ST
PR0103 4031 W 63 ST PR0672 4230 W 79 ST
PR0104 3945 W 63 ST PR0673 4300 W 79 ST
PR0105 3915 W 63 ST PR0674 4400 W 79 ST
PR0106 6310 MISSION RD PR0675 4420 W 79 ST
PR0107 6320 MISSION RD PR0677 4600 W 79 ST
PR0108 6330 MISSION RD PR0678 4610 W 79 ST
PR0109 6400 MISSION RD PR0679 7830 DELMAR
PR0110 6410 MISSION RD PR0681 7810 DELMAR
PR0111 6420 MISSION RD PR0682 7801 DELMAR
PR0112 6430 MISSION RD PR0684 7715 DELMAR
PR0113 6500 MISSION RD PR0685 7707  DELMAR
PR0128 6510 MISSION RD PR0690 7525 FONTANA
PR0129 6520 MISSION RD PR0691 7609 FONTANA
PR0131 6530 MISSION ROAD PR0703 4417 W 78 ST
PR0132 6540 MISSION RD PR0704 7809 FONTANA
PR0133 6550 MISSION RD PR0705 4510 W 78 TERR
PR0134 6560 MISSION RD PR0707 7759 FONTANA
PR0142 4406 HOMESTEAD DR PR0719 3920 W 75 ST
PR0168 4604 W 67 ST PR0720 4016 W 75 ST
PR0169 4510 W 67 ST PR0721 4116 W 75 ST
PR0170 4500 W 67 ST PR0722 4204 W 75 ST
PR0171 4310 W 67 ST PR0723 4310 W 75 ST
PR0172 4320 W 67 ST PR0724 4400 W 75 ST
PR0174 4004A W 66 ST PR0725 4420 W 75 ST
PR0176 4001A W 66 ST PR0726 4524 W 75 ST
PR0185 4118 W 67 ST PR0727 4610 W 75 ST
PR0203 6825 MISSION RD PR0739 4319 W 71 TERR
PR0205 6805 MISSION RD PR0838 7101 MISSION RD
PR0206 6801 MISSION RD PR0839 7109 MISSION RD
PR0207 6725 MISSION RD PR0842 7135 MISSION RD
PR0208 6715 MISSION RD PR0843 7145 MISSION
PR0209 6705 MISSION RD PR0844 7145 MISSION RD
PR0210 6701 MISSION RD PR0846 7215 MISSION RD
PR0211 6835 MISSION RD PR0847 7241 MISSION RD
PR0212 PR0848 7301 MISSION RD
PR0273 7020 NALL PR0849 7315 MISSION RD
PR0274 7000 NALL PR0850 7325 MISSION RD
PR0275 6920 NALL PR0851 7335 MISSION RD
PR0276 6900 NALL PR0852 7345 MISSION RD
PR0280 5300 W 69 TERR PR0853 7401 MISSION RD
PR0283 5015 W 69 TERR PR0854 7405 MISSION RD
PR0302 4122 PRAIRIE LN PR0855 7415 MISSION RD
PR0317 5017 W 70 ST PR0856 7498 MISSION RD
PR0326 5015 W 70 TERR PR0857 3840 W 75 ST
PR0340 4010 W 71 ST PR0858 3708 W 75 ST
PR0341 7031 MISSION RD PR0859 3606 W 75 ST
PR0381 7548 COLONIAL PR0860 3520 W 75 ST
PR0437 6820  NALL PR0861 3408 W 75 ST
PR0462 7435 NALL PR0862
PR0463 7409 NALL PR0863 3222 W 75 ST
PR0464 7335 NALL PR0864 3112 W 75 ST
PR0465 7309 NALL PR0865 3008 W 75 ST
PR0466 7231 NALL PR0866 2916 W 75 ST
PR0467 7205 NALL PR0868 2804 W 75 ST
PR0468 7135 NALL PR0913 3411 W 73 TERR
PR0486 4819  71 TERR PR0918 3408 W 74 ST
PR0522 7402 BIRCH PR0922 3310 W 74 TERR
PR0545 4706 W 75 ST PR0938 2510 W 71 ST
PR0546 4816 W 75 ST PR0946 2200 W 71 ST
PR0547 4840 W 75 ST PR0951 2201 W 71 TERR
PR0548 5010 W 75 ST PR0956 2703 W 71 TERR
PR0549 5110 W 75 ST PR0965 2907 W 72 TERR
PR0551 5200 W 75 ST PR1010 2101 W 74 TERR
PR0552 5224 W 75 ST PR1012 2200 W 74 ST
PR0553 5230 W 75 ST PR1017 2201 W 73 TERR
PR0554 5320 W 75 ST PR1020 2200 W 73 ST
PR0586 7505 NALL PR1025 7210 EATON
PR0587 7515 NALL PR1028 2201 W 72 ST
PR0592 5400 W 79 ST PR1031 1910 W 75 ST
PR0593 5300 W 79 ST PR1032 2010 W 75 ST Exhibit A Pg1

Address Address



Pole ID Pole ID
PR1033 2106 W 75 ST PR1384 4710 W 83 ST
PR1034 2200 W 75 ST PR1385 4800 W 83 ST
PR1035 2310 W 75 ST PR1386 4808 W 83 ST
PR1036 2400 W 75 ST PR1387 4904 W 83 ST
PR1037 2410 W 75 ST PR1388 4908 W 83 ST
PR1040 2501 W 75 ST PR1389 5010 W 83 ST
PR1057 2001 W 76 ST PR1390 5100 W 83 ST
PR1063 2201 W 76 ST PR1391 5200 W 93 ST
PR1069 7537 BOOTH PR1392 5300 W 83 ST
PR1074 7652 HIGH DR PR1393 5400 W 83 ST
PR1079 2624 W 75 PL PR1394 5440 W 83 ST
PR1083 7517 BOOTH PR1401 5301 W 81 ST
PR1087 2615 W 75 TERR PR1402 5215 W 81 ST
PR1092 7653  RAINBOW PR1403 5115 W 81 ST
PR1102 2701 W 76 ST PR1407 5311 W 80 TERR
PR1107 2701 W 77 ST PR1416 7909  ROSEWOOD
PR1118 2409 W 78 ST PR1419 4801 W 79 ST
PR1122 2701 W 78 ST PR1487 5601 W 79 ST
PR1134 7901  BOOTH PR1488 5615 W 79 ST
PR1136 7750  CAMBRIDGE PR1489 5809 W 79 ST
PR1137 7715  BOOTH PR1490 5901 W 79 ST
PR1140 7601  BOOTH PR1491 6001 W 79 ST
PR1141 7551 BOOTH PR1492 6105 W 79 ST
PR1142 2805 W 77 ST PR1493 6205 W 79 ST
PR1145 2905 W 77 ST PR1500 8224 TOMAHAWK
PR1164 3005 W 77 ST PR1502 8221 DEARBORN
PR1167 3149 W 77 ST PR1503 8257 OUTLOOK
PR1171 3209 W 77 ST PR1504 5610 W 83 ST
PR1179 7647 WINDSOR PR1505 8250 W 83 ST
PR1186 7610 FALMOUTH PR1506
PR1188 7646 FALMOUTH PR1507 8118 NALL
PR1200 3500 W 77 ST PR1508 8108 NALL
PR1210 7641 PAWNEE PR1509 8100 NALL
PR1215 3704 W 77 ST PR1538 7910 BEVERLY
PR1223 7505 MISSION RD PR1567 5320 W 87 ST
PR1224 7519 MISSION RD PR1602 8431 CEDAR ST
PR1225 7529 MISSION RD PR1605 8432 LINDEN
PR1226 7539 MISSION RD PR1608 4710 W 83 TERR
PR1227 7621 MISSION RD PR1628 3950 W 87 ST
PR1228 7629 MISSION RD PR1668 4012 W 95 ST
PR1230 7715 MISSION RD PR1669 4020 W 95 ST
PR1231 7727 MISSION RD PR1670 4110 W 95 ST
PR1232 7737 MISSION RD PR1671 4120 W 95 ST
PR1233 7825 MISSION RD PR1672 4210 W 95 ST
PR1234 7835 MISSION RD PR1673 4300 W 95 ST
PR1235 3812 W 79 ST PR1674 4310 W 95 ST
PR1236 3800 W 79 ST PR1675 4406 W 95 ST
PR1237 3712 W 79 ST PR1676 4506 W 95 ST
PR1238 3810 W 77 ST PR1677 4800 W 95 ST
PR1239 3800 W 77 ST PR1678 4810 W 95 ST
PR1244 2619 W 79 ST PR1679 4910 W 95 ST
PR1246 2717 W 79 ST PR1680 4920 W 95 ST
PR1254 7920  BELINDER PR1687 9015 NALL
PR1259 2206 SOMERSET PR1688 9005 NALL
PR1260 7918 CAMBRIDGE PR1689 9001 NALL
PR1261 7909 CAMBRIDGE PR1690 8949 NALL
PR1262 2010 SOMERSET PR1691 8939 NALL
PR1263 2805 W 79 ST PR1692 8931 NALL
PR1264 2825 W 79 ST PR1693 8900 NALL
PR1272 2911 W 79 ST PR1694 8825 NALL
PR1273 3103 W 79 ST PR1695 8815 NALL
PR1274 3117 W 79 ST PR1696 8753 NALL
PR1275 7901 CANTERBURY PR1697 8733 NALL
PR1284 7901 FALMOUTH PR1884 8135 MISSION RD
PR1285 3405 W 79 ST PR2060 7113 NALL
PR1286 3505 W 79 ST PR2061 7030 NALL
PR1300 7911 REINHARDT PR2171 3500 W 83
PR1304 3559 W 79 ST PR2172 3508 W 83
PR1305 3613 W 79 ST PR2173 3510 W 83
PR1306 7915 MISSION RD PR2176 3706 W 83
PR1308 8165 MISSION RD PR2177 3802 W 83
PR1313 8205 MISSION RD PR2178 3810 W 83
PR1314 8215 MISSION RD PR2241 7199 STATE LINE
PR1315 8305 MISSION RD PR2253 7731 STATE LINE
PR1316 3800 W 83 ST PR2255 7899 STATE LINE
PR1317 3710 W 83 ST PR2281 4508 W 77 ST
PR1340 8000 MISSION RD PR2315 4160 W 71ST ST
PR1341 8110 MISSION RD PR2316 4110 W 71ST ST
PR1382 4404 W 83 ST PR6002 3806 W 71 ST
PR1383 4508 W 83 ST Exhibit A Pg2

Address Address



CODES ADMINISTRATIONCODES ADMINISTRATIONCODES ADMINISTRATIONCODES ADMINISTRATION    
    

Council Meeting Date:Council Meeting Date:Council Meeting Date:Council Meeting Date:        August 15August 15August 15August 15, 2016, 2016, 2016, 2016    
    
    

    
COUCOUCOUCOU2016201620162016----48484848::::    Review Review Review Review Revised Revised Revised Revised Bid Proposals for the Bid Proposals for the Bid Proposals for the Bid Proposals for the Solid Waste CSolid Waste CSolid Waste CSolid Waste Contract for services ontract for services ontract for services ontract for services 

beginning in 2017. beginning in 2017. beginning in 2017. beginning in 2017.     
    

 
 

RECOMMENDATIONRECOMMENDATIONRECOMMENDATIONRECOMMENDATION    
    
In accordance with the City Council’s decision to accept revised bids at the City Council 
meeting on August 1, 2016, several revised bids were submitted to the City for consideration.  
Staff now seeks City Council direction in finalizing the selection of a preferred bidder so Staff 
can move forward with finalizing a contract for trash services.   
    
SUGGESTED MOTIONSUGGESTED MOTIONSUGGESTED MOTIONSUGGESTED MOTION 
    
I move that Council authorizes staff to close the bidding process and finalize an agreement 
with __________________for solid waste services beginning January 1, 2017.   

    
REVISED BIDSREVISED BIDSREVISED BIDSREVISED BIDS    
    
The following revised bids for proposed solid waste services were received. 
 
    First ProposalFirst ProposalFirst ProposalFirst Proposal Revised ProposalRevised ProposalRevised ProposalRevised Proposal                +/+/+/+/----    2016201620162016 
 
Waste Management  $15.95  $15.35       $1.88  

 
Jim’s Disposal Service $19.97  $16.25       $2.78 
 
Republic   $17.44  $16.45       $2.98 

 
Honey Creek   $24.50  $17.35        $3.88 
 
Bids are listed in order from lowest to highest when factoring in large item pick up.  It should be 
noted that Republic and Jim’s Disposal would basically equate to the same price. 
 
*With the exception of Jim’s Disposal, the quotes reflect an extended contract agreement for 10 
years with the first two-year rates remaining the same.   
 
*Staff estimates the administrative fee would lower from $1.00 per month to approximately .31 
cents and is not reflected in the above bids. 
         
 

 



    
ADDADDADDADDITIONAL FACTORS OF CONSIDERATIONITIONAL FACTORS OF CONSIDERATIONITIONAL FACTORS OF CONSIDERATIONITIONAL FACTORS OF CONSIDERATION    
 

• Waste Management – 94% of their vehicles run on natural gas 
• Waste Management specified a 3.25% rate cap for the remaining contractual years 
• Republic has conceptually agreed to a Favored Nations Clause and Waste 

Management & Honey Creek are open to further discussions 
• Republic has agreed to use the Consumer Price Index (CPI) to determine future costs 

beginning in 2019 with fees capped at 3.25 percent for the remaining 8 years. 
• Republic will allocate approximately $12,500 per year for community events. 
• Honey Creek’s bid includes single stream glass recycling 
• Honey Creek does offer a Hybrid Drive Truck for $17.85…a 50 cent up charge 
• Republic, Honey Creek, and Jim’s Disposal would offer the following carts specific to 

resident choice inclusive of their monthly fee:  35 gallon – 65 gallon – 95 gallon.  Waste 
Management does offer the 95 gallon cart; however there would be a $3.00 fee per 
resident. 

• One City-wide large item pickup per year:    [The current rate of service is $30,000] 
o Republic   $29,000 
o Waste Management  $30,000 
o Honey Creek   $30,000 
o Jim’s Disposal  $40,000 

 
SCOPE OF SERVICES RECAPSCOPE OF SERVICES RECAPSCOPE OF SERVICES RECAPSCOPE OF SERVICES RECAP    
 
The following items highlighted items were key points outlined in the bid proposal: 
 

• Solid Waste 
• Recycling 
• Yard Waste (only change was slight increase to 12 containers per month all year) 
• 1 bulky item per month (no larger than 2’ X 2’ and less than 45 pounds) 
• Large item pick up on an annual basis 
• Collection of City solid waste/recycling at PW, PD, and Harmon Park 
• Increase Fine Amounts from $30.00 to $100>$250>$500 for excessive missed 

collections and customer service standards within a 12 month period 
• Customer service standards specified that included correcting missed collections within 

24 hours, answering/returning phone calls promptly, supervisory contact to handle 
complaints, and written reporting requirements. 

• “Favored Nations Clause” 
• Overflow stickers for extra bags of trash 
• Special collection for residents with hardships 
• Carts would not be left on sidewalks 
• Carts would be collected regardless of “cars parking too close” or other obstructions 
• Recycling Rebate paid to City 
• Landfill in compliance with applicable laws, permits, and ordinances 

 



 
EXECUTIVE SUMMARY OF BID SUBMITTALSEXECUTIVE SUMMARY OF BID SUBMITTALSEXECUTIVE SUMMARY OF BID SUBMITTALSEXECUTIVE SUMMARY OF BID SUBMITTALS    ––––    AUGUST 1AUGUST 1AUGUST 1AUGUST 1STSTSTST    COUNCIL MEETINGCOUNCIL MEETINGCOUNCIL MEETINGCOUNCIL MEETING    
    
The following matrix represents the total bid price on all basic services requirements detailed in 
the Request for Proposal and an administrative fee of $1.00 per month [note – this fee may be 
adjusted to a lower amount].         
 
Monthly Total Cost per ResidenceMonthly Total Cost per ResidenceMonthly Total Cost per ResidenceMonthly Total Cost per Residence::::            Increase Increase Increase Increase from 2016from 2016from 2016from 2016        AnnualAnnualAnnualAnnual    +/+/+/+/----    

    
Waste Management (Deffenbaugh) $16.95  +$2.50 (17%) +$251,010 

Republic     $18.44  +$3.94 (27%) +$395,591 

Jim’s Disposal    $20.97  +$6.47 (45%) +$649,613 

Honey Creek     $25.50  +$11.00 (76%) +$1,104,444 

**WCA (Town & County)   $26.33   +$11.83 (82%) +$1,187,7 

 
 
 

Attachments: 
 
1. Waste Management Revised Bid Document 
2. Republic Services Revised Bid Document 
3. Honey Creek Disposal/Hamm Inc. Revised Bid Document 
4. Jim’s Disposal Service Revised Bid Document 
 

 
 

PREPARED BYPREPARED BYPREPARED BYPREPARED BY    
 
Wes Jordan 
Assistant City Administrator 
Date:  August 11, 2016 
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COUNCIL COMMITTEE OF THE WHOLECOUNCIL COMMITTEE OF THE WHOLECOUNCIL COMMITTEE OF THE WHOLECOUNCIL COMMITTEE OF THE WHOLE    
AugustAugustAugustAugust    1111,,,,    2016201620162016    

 
 
The Council Committee of the Whole met on Monday, August 1, 2016 at 6:00 p.m. in the 
Council Chambers. The meeting was called to order by Council President Ted Odell 
with the following members present: Mayor Laura Wassmer, Ashley Weaver, Jori 
Nelson, Serena Schermoly, Steve Noll, Eric Mikkelson, Andrew Wang, Sheila Myers, 
Dan Runion, Courtney McFadden and Terrence Gallagher.   
 
Staff Members present: Captain Wes Lovett; Melissa Prenger, Public Works Project 
Manager; Katie Logan, City Attorney; Wes Jordan, Assistant City Administrator; Lisa 
Santa Maria, Finance Director; Alley Williams, Assistant to the City Administrator and 
Joyce Hagen Mundy, City Clerk.   
 
Northeast Johnson County Chamber UpdateNortheast Johnson County Chamber UpdateNortheast Johnson County Chamber UpdateNortheast Johnson County Chamber Update    
Deb Settle, Executive Director of the Northeast Johnson County Chamber of 
Commerce, commended the city on recent special events including the groundbreaking 
for the Meadowbrook Park development, the Mission Chateau Project and the recent 
20th Anniversary Villagefest celebration.  She highlighted 2016 Northeast Leadership 
Program class which included Councilman Terrence Gallagher, and City employees - 
Wes Jordan and Meghan Buum, for their excellent work and service.  The class in 
addition to doing a service project at Ronald McDonald’s House has begun the process 
for scholarships for others to participate in the leadership program.  She invited 
interested persons to attend an after-hours gathering on August 9th at Blue Moose to 
recruit 2017 class members and a ribbon cutting at 89th/Roe Shops on August 10th for 
another new Prairie Village business.     
 
Ms. Settle was pleased to report that 50 Prairie Village businesses participate in the 
Chamber.  She encouraged council members to attend the annual Gala on November 
19th where four business awards will be awarded.  The Chamber’s recent and upcoming 
focus is on increasing voter participation in the upcoming primary and elections.  This is 
a joint effort of all area chambers with election candidate information available at 
VoteJoCo.com website.   
 
COU2016COU2016COU2016COU2016----44448888            Discussion and Review of Solid Waste BidsDiscussion and Review of Solid Waste BidsDiscussion and Review of Solid Waste BidsDiscussion and Review of Solid Waste Bids    
The Governing Body directed City Staff to seek competitive bids for solid waste services 
for trash, recycling, yard waste, and large item pickup for nearly 8,400 residential 
addresses.  The contract with Waste Management (formerly Deffenbaugh) is set to 
expire December 31, 2016.  The last time the contract was formally bid was in 2002 with 
subsequent negotiated extensions.   

 
Staff worked with Shockey Consultant Services, LLC, to prepare a Scope of Services 
and Solid Waste Request for Proposal that detailed expectations, specific services, 
fines for substandard service, and consideration of optional items.  The following items 
items were key points outlined in the bid proposal: 

• Solid Waste 
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• Recycling 
• Yard Waste (only change was slight increase to 12 containers per month all year) 
• 1 bulky item per month (no larger than 2’ X 2’ and less than 45 pounds) 
• Large item pick up on an annual basis 
• Collection of City solid waste/recycling at PW, PD, and Harmon Park 
• Increase Fine Amounts from $30.00 to $100>$250>$500 for excessive missed 

collections and customer service standards within a 12 month period   
• Customer service standards specified that included correcting missed collections 

within 24 hours, answering/returning phone calls promptly, supervisory contact to 
handle complaints, and written reporting requirements (It was noted that there is 
no language in the current agreement to address the customer service call issues 
the city is experiencing.)  

• “Favored Nations Clause” 
• Overflow stickers for extra bags of trash 
• Special collection for residents with hardships (It was noted that the city currently 

has 30 households with this service) 
• Carts would not be left on sidewalks 
• Carts would be collected regardless of “cars parking too close” or other 

obstructions 
• Recycling Rebate paid to City 
• Landfill in compliance with applicable laws, permits, and ordinances 
 

Staff also included the following optional service items for consideration:   
 

• 95 gallon containers (Staff recommends inclusion of this option, if it can be done 
without an increase in fees.) 

• unlimited weekly landscape waste 
• single stream (glass) curbside recycling material 
• radio frequency identification for each cart 
 

Mr. Jordan presented a cost history for solid waste services since 2012 when costs were 
at $16.22 per month before renegotiated in 2013 to the current $14.50 per month fee 
including administrative costs.   
 
Mr. Jordan stated that staff is seeking direction in finalizing the scope of services and 
narrowing the selection of a bidder in order for staff to move forward in contract 
negotiations.   
 
Proposals were received from five firms and are reflected in the matrix below:      
It represents the total bid price on all basic services requirements detailed in the 
Request for Proposal and an administrative fee of $1.00 per month.        The administrative 
fee is used to pay for additional service items such as large item pickup, emergency 
collection needs, and partial percentage of salary attributed to oversight of solid waste 
services.   

 
Monthly Total Cost per ResidenceMonthly Total Cost per ResidenceMonthly Total Cost per ResidenceMonthly Total Cost per Residence::::            Increase from 2016Increase from 2016Increase from 2016Increase from 2016        Annual +/Annual +/Annual +/Annual +/----    
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Waste Management (Deffenbaugh) $16.95  +$2.50 (17%)   +$   251,010 
Republic    $18.44  +$3.94 (27%)   +$   395,591 
Jim’s Disposal    $20.97  +$6.47 (45%)   +$   649,613 
Honey Creek    $25.50  +$11.00 (76%)  +$1,104,444 
**WCA (Town & County)  $26.33  +$11.83 (82%)  +$1,187,779 
********A .70 cent administrative fee versus $1.00 added to WCA’s proposal since they factored the 
large item pick up into their monthly fixed rate. 
 
Ted Odell confirmed that the percentage increase was over the existing contract cost.  
Mr. Jordan pointed out that these numbers reflect the worst case scenario as no further 
negotiation has been done with the preferred bidder.   
 
Wes Jordan stated the awarding of this contract is not just about dollars. The level of 
service has to be considered.  Staff recommends that the low bid of Waste Management 
be set aside due to the continued service related complaints that the city has received.  
He noted that over 300 complaints have been received in 2016 to date.  He also noted 
that Waste Management’s proposal rejects items in the RFP, proposed Solid Waste 
Agreement and items specific to the scope of services.  It is staff recommendation that 
staff be directed to negotiate contractual terms with Republic Services.   
 
Mr. Jordan noted that staff has checked the references provided by Republic and 
conducted an on-site visit at their facility in Kansas City, Kansas.  Favorable references 
were given by the following cities with solid waste services provided by Republic: 

• City of Liberty – 9,374 homes 
• City of Excelsior Springs – 3,518 homes 
• City of Kearney – 2,635 homes 

 
Staff is seeking Council direction in finalizing the scope of services and narrowing the 
selection of a bidder in order for Staff to move forward in contract negotiations. 
 
Mayor Wassmer thanked the five firms that submitted proposals for consideration by the 
city acknowledging the time taken to complete the RFP.  She noted that, as in 2002 
when the city went out to bid for these services, all the bids received are more than the 
current service cost.  She noted that she has been involved in the resolution of some of 
the many recent complaints regarding the service provided by the current carrier and 
agrees with the staff recommendation to move forward with Republic Services based on 
their proposal and excellent references.  However, she is disappointed with the 
significant increase in cost.   
 
Wes Jordan distributed a listing of the 300 service complaints received to date and 
reviewed them with the Council.  He noted the proposed agreement requires carts to be 
repaired or replaced within 48 hours.  A current resident has been waiting four weeks for 
his cart to be repaired.  Mr. Jordan acknowledged that there are many areas of the city 
that have been serviced without complaints or problems by Waste Management.   
 
Terrence Gallagher confirmed that the cost for replacement of trash containers by the 
new providers was included in their bids.  Mr. Jordan noted that he anticipated 
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“administrative” costs to go down in future years.  He added that the current 
administrative fee has built up a substantial reserve over the past several years. 
 
 
Andrew Wang pointed out that the new agreement has enhanced services in the pick-up 
of 12 bags of yard waste each month rather than the current six months of the year.   
 
Courtney McFadden asked what impact there would be on the current composting and 
recycling programs with the new provider.  Mr. Jordan replied that Republic 
subcontracts yard waste service through a separate company which dumps at a 
different site than they use for their recycling.   
 
Eric Mikkelson stated he felt it has been good for the city to go through this process and 
that the process thorough and well thought out.  He noted the contract was for a five 
year period and questioned if there was a cap on future year increases.  Mr. Jordan 
replied that the price is flat for the first two years.  It is difficult for companies to project 
fuel costs out several years and the amortization of new equipment over five years.  He 
noted that a longer term agreement would probably lower costs.  Mr. Mikkelson stated 
he would support a longer term contract with a limitation on the percentage of increase 
allowed in future years.   
 
Sheila Myers asked why the chip technology was important.  Mr. Jordan replied that it 
would provide real time pick-up information.  However, Mayor Wassmer noted the chip 
was on the cart and sometimes when she doesn’t have much trash she does not put her 
cart out.   Mrs. Myers asked the life expectancy of Republic’s landfill.  Mr. Jordan replied 
30 years.  Mrs. Myers asked what the results were of the glass pilot program.  Mr. 
Jordan responded that Waste Management is just completing that pilot and he does not 
have the results yet.   
 
Courtney McFadden noted the impressive customer service record of Republic 
Services.  Mr. Jordan stated they had a 25 second response time to pick up a call.   
 
Mr. Odell asked why the city would not open up negotiations to both Waste 
Management as low bidder and Republic Services.  Mr. Mikkelson would like to consider 
the top three.  City Attorney Katie Logan stated the Council is not obligated to accept the 
lowest bid.   
 
Wes Jordan stated that the bidders were present and could address the Council if 
desired.   
 
John Blessing with Waste Management pointed out that they have been providing 
service to the City of Prairie Village for the past 14 years and asked the Council not to 
focus only on the challenges of the past 6 to 7 months.  He noted that they addressed 
the Council earlier this year in response to issue they were having with staffing that 
resulted in many of the 300 complaints listed on the sheet distributed.  He also pointed 
out that the city is unable to get similar data from the other bidders for comparison.  In 
response to Mr. Jordan’s comments regarding the proposed agreement, their intent was 
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to identify areas to be discussed further in negotiations.  They would welcome the 
opportunity to come to the negotiation table to work out contract language.  In regard to 
some of the proposed options, Mr. Blessing had these comments:  

• 95 gallon cart – the need for this is already addressed with the ability to get 
overage stickers 

• Unlimited trash – is a move in the wrong direction for compliance with Johnson 
County solid waste regulations.  He recently met with the City’s 
Environment/Recycle Committee who were encouraging more recycling and less 
trash 

• Unlimited yard waste – again going against Environment/Recycle Committee’s 
encouragement for more composting. 

• Glass recycling is being pulled from contracts by other service providers 
• Technology Chips – this is primarily a cart monitoring systems for inventory 

control and many cities have stopped using it. 
 

Mr. Blessing noted that they have proposed a fixed increase of 3.5% while others are 
proposing a percentage based on indexes that fluctuate.  The fixed increase allows the 
city to effectively budget.  Mr. Mikkelson confirmed the initial two years are at the same 
cost and then a fixed 3.5% increase in years three through five.  He asked if that would 
change with a longer term contract.  Mr. Blessing replied they prepared their bid to be 
most competitive from the start.   
 
Sheila Myers confirmed that Waste Management does not support single stream glass 
recycling.   
 
Terrence Gallagher noted that when they appeared before the Council earlier in the 
year, they were experiencing staff shortages and asked if that had been addressed.  
Paul Howe reported that their past two hiring events were very successful.  They were 
able to hire 38 new employees with 18 currently out on the streets and the other 25 in 
training.  They have extended their training program and are releasing two to three new 
employees each week.  He feels they can now meet current and future staffing needs.   
 
Hank Potts with Republic Services stated that they are a customer service based 
company with a 98% success rate.  They will have $3.5M in new trucks on the street.  
Mayor Wassmer asked if they were experiencing driver shortages.  Mr. Potts replied that 
they are not.  Mayor Wassmer asked what normal employee tenure was.  Mr. Potts 
noted that employee tenure is generally at both ends of the spectrum with 15/20 year 
employees and 2/3 year employees – either you like the work or you don’t.   
 
Eric Mikkelson asked what rate increases could be expected in the later years of the 
contract and if they had any concerns with the contract language.  Mr. Potts replied the 
first two years are flat with subsequent increases capped but based on the CPI for 
water/sewer/trash.  He feels some of the contract language needs to be clarified such as 
the terminology “favored nation’s clause” needs to be better defined.  Mr. Mikkelson 
asked if he would favor a longer term contract.  Mr. Potts replied that a longer contract 
could impact the costs as it would provide an opportunity for depreciation of new 
equipment and costs over an extended period of time.   
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Serena Schermoly asked how many new employees were anticipated to cover Prairie 
Village.  Mr. Potts replied 12 to 15 and that they would be hired in October and ready to 
start the first of the year with 6 to 7 being drivers with more during the months when yard 
waste was heavier.  Mrs. Schermoly asked what their turnover rate was.  Mr. Potts 
replied less than 7%.   
 
Courtney McFadden asked for additional information on “Compost Connection”.  Mr. 
Potts replied this is an independent company that would work as a subcontractor 
responsible for compost services.  They have their own trucks, drivers and landfill.   
 
Chuck Byrd with Jim’s Disposal stated that they are a local company that has been 
operating in the Kansas City area for 18 years.  Over the past ten years they have 
provided trash and recycling service to 5200 homes in the most difficult part of Kansas 
City, Missouri.  They are very customer service orientated and have a good relationship 
with their drivers and employees that work in a close-knit family environment.  He 
thanked the City for the opportunity to bid.  
 
Eric Mikkelson asked how their annual increases are computed.  Mr. Byrd replied they 
use the refuse rate index (RRI) which can fluctuate either up or down.  He added the 
company is committed to making a significant investment in trucks to accommodate this 
contract.  They would have 9 – 10 drivers covering the area and would be ready for a 
January 1st launch.   
 
Sheila Myers asked about the landfill.  Mr. Byrd replied they have a transfer station in 
eastern Jackson County that will open late September.  
 
Charlie Sedlock with Hamm’s Landfill acknowledged that their bid was high; however, 
he noted their 50 year history of processing at their Lawrence landfill which is used by 
the Kansas Department of Health and Environment (KDHE) for its training.  He also 
stated they opened a new recycling center two years ago and that they do recycle glass.  
Honeycreek follows the customer service model used by Federal Express and UPS.  
Customer service is their only focus.   He noted their bid includes the cost of new 
equipment and carts and stated they have a very low employee turnover ratio.   
 
Mayor Wassmer questioned why their bid was so much higher.  Mr. Sedlock stated the 
RFP is requesting an extremely high level of service.  He added that their rate increases 
are similar to the RRI.  
 
Tom Coffman with WCA (Town & Country) stated he had never seen an RFP like the 
one requested.  In order to cover all the requirements, they included everything in their 
bid including a dedicated employee on the street and another dedicated employee in the 
office.  Mr. Coffman noted they have worked through transition issues during their recent 
acquisition.   
 
Eric Mikkelson acknowledged that each of the bidders brought strengths to the table and 
stated he would like to see what they can do with the bottom line cost figures.   
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Council President Ted Odell recessed the Committee of the Whole meeting at 7:25 for 
the scheduled City Council meeting.  The meeting will reconvene at the conclusion of 
the City Council meeting.   
 
Council President Ted Odell reconvened the Council Committee of the Whole meeting 
at 8:15 p.m.   
 
Sheila Myers expressed concern with the confusion with the RFP.  Wes Jordan stated 
the RFP was uniquely tailored to Prairie Village to address the needs of the city and its 
expectations.  He said bidders were present during a mandatory pre-bid meeting to 
clarify any issues or questions.  The customer service was a major focus of the RFP.  
The city is not staffed to handle the volume of complaints that it has been receiving 
regarding trash service.  The city needs first response resolution, not the multiple calls 
for the same unaddressed service issues.  He feels the RFP is clearly written, but 
acknowledged that the “favored nations clause” requested by the council may be 
somewhat of a grey area.   
 
Dan Runion asked how much staff time was being taken.  Mr. Jordan replied that calls 
are initially handled by the receptionist and if she cannot get resolution the call is given 
to him.  He noted a call could take as long as 10 to 20 minutes. 
 
Mr. Runion confirmed that the bid costs included the cost of replacement carts.  
 
Eric Mikkelson clarified that he is not suggesting rebidding.  He feels staff should be 
directed to precede with negotiations with Republic, but if a company submitted a 
substantially improved proposal that the council be allowed to consider it.  Mr. Jordan 
stated that firms were directed at the pre-bid meeting to sharpen their pens and put forth 
their best bid.   
 
Mr. Mikkelson asked how long time it was estimated the negotiations would take.  Mr. 
Jordan replied it depended how far apart the two parties were, but he felt it would be a 
minimum of two weeks and he would like to have it completed within 30 days to provide 
ample time for the contractor to prepare.  
 
Steve Noll stated that he felt the “favored nation’s clause” was not relevant.  Residents 
want their trash picked up in a consistent and timely manner.   
 
Mayor Wassmer stated that in the negotiation process she would like to see lower 
increase in costs in the second and subsequent years of service noting the large 
increase the city’s residents are taking in the initial year with the change.   
 
Eric Mikkelson moved the City Council direct staff to negotiate an agreement with 
Republic to provide solid waste services, however, acknowledging that if a revised 
substantially improved proposal is received from a provider it can be considered by the 
City Council.  The motion was seconded by Terrence Gallagher.   
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Jori Nelson confirmed this would only be from a company that had submitted an original 
bid and not any new providers.   
 
JC Alonzo, consultant with Shockey Consultant Services, stated that they had reviewed 
several other solid waste services contracts both from within the region and nationally.  
They looked at cities of similar size as well as larger cities.  He noted that all of the 
language in the RFP could be found elsewhere in another city’s document.  They placed 
high value on service expectations.  He believes the methodology followed in the staff 
recommendation is sound.  Tracking should be done by the provider and be available to 
the city.  In response to Mr. Runion’s earlier question, he has read the cost to respond to 
customer service calls quoted at $50 to $60 per hour.   
 
Jori Nelson confirmed with the City Attorney that if the city entered into a long term 
agreement and service did not meet expectations that the contract could be terminated.   
 
The motion was voted on and passed by a vote of 10 to 1 with Ted Odell voting in 
opposition.   
 
ADJOURNMENTADJOURNMENTADJOURNMENTADJOURNMENT    
The Council Committee of the Whole meeting was adjourned at 9:15 p.m.  
 
 
 
Ted Odell  
Council President 
 
 



MAYOR’S ANNOUNCEMENTSMAYOR’S ANNOUNCEMENTSMAYOR’S ANNOUNCEMENTSMAYOR’S ANNOUNCEMENTS    
    

MondayMondayMondayMonday, , , , August 15August 15August 15August 15,,,,    2016201620162016    
    

Committee meetings scheduled for the next Committee meetings scheduled for the next Committee meetings scheduled for the next Committee meetings scheduled for the next twotwotwotwo    weeks:weeks:weeks:weeks:    

Environment/Recycle Committee 08/26/2016 5:30 p.m. 
Council Committee of the Whole (Tuesday)  09/06/2016 6:00 p.m. 
City Council (Tuesday) 09/06/2016 7:30 p.m. 

================================================================= 

The Prairie Village Arts Council is pleased to present the works of Mary Ann Coonrod 
and Cookie Cave during the month of August. 
 
Plan to attend the “Dog Days of Summer” at Franklin Park on Saturday, August 20th 
from 10 am to 2 pm.  A rain date has been set for Sunday, August 21st if needed.   
 
The pool will close for the 2016 season at 6 p.m. on Monday, September 5th.  
Remember now that school is back is session, the pool hours are 4:30 to 8:30 on 
weekdays. 
 
The 2nd Annual “Puppy Pool-Ooza” Dog Swim will be held at the Prairie Village Pool on 
Tuesday, September 6th from 5 p.m. to 7 p.m.   
 
Mark your calendar for the 7th Annual Prairie Village Jazz Festival on Saturday, 
September 10th from 3 p.m. to 10:30 p.m.  If you are interested in volunteering for the 
event, please contact Joyce or Meghan.   
 



INFORMATIONALINFORMATIONALINFORMATIONALINFORMATIONAL    ITEMSITEMSITEMSITEMS    
August 1August 1August 1August 15555,,,,    2016201620162016    

    
1. Planning Commission Minutes -  August 2, 2016 
2. JazzFest Committee – August 11, 2016 
3. Mark Your Calendar 
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PPPPLANNING COMMISSION MINUTESLANNING COMMISSION MINUTESLANNING COMMISSION MINUTESLANNING COMMISSION MINUTES    
July 1July 1July 1July 12222,,,,    2016201620162016    

    
    
ROLL CALLROLL CALLROLL CALLROLL CALL    
The Planning Commission of the City of Prairie Village met in regular session on 
Tuesday, July 12, 2016 in the Municipal Building Multi-Purpose Room at 7700 Mission 
Road.  Chairman Nancy Wallerstein called the meeting to order at 7:00 with the 
following members present: Gregory Wolf, Melissa Brown,  James Breneman, Jonathan 
Birkel, and Jeffrey Valentino.  
 
The following persons were present in their advisory capacity to the Planning 
Commission:  Chris Brewster, City Planning Consultant; Mitch Dringman, Building 
Official and Joyce Hagen Mundy, Commission Secretary.    
 
 
APPROVAL OF MINUTESAPPROVAL OF MINUTESAPPROVAL OF MINUTESAPPROVAL OF MINUTES    
Jeffrey Valentino moved for the approval of the minutes of the Planning Commission for 
June 7, 2016 as submitted.   The motion was seconded by Gregory Wolf and passed by 
a vote of 5 to 1 with James Breneman abstaining. 
    
 
PUBLIC HEARINGSPUBLIC HEARINGSPUBLIC HEARINGSPUBLIC HEARINGS    
There were no Public Hearings scheduled before the Planning Commission.   
 
Chairman Nancy Wallerstein asked to reverse the order of applications due to a conflict 
of interest by a Commissioner on PC2016-119.  
 
 
NON PUBLIC HEARINGS NON PUBLIC HEARINGS NON PUBLIC HEARINGS NON PUBLIC HEARINGS     
PC2016PC2016PC2016PC2016----111120202020    Request for Preliminary & Final Plat Approval Request for Preliminary & Final Plat Approval Request for Preliminary & Final Plat Approval Request for Preliminary & Final Plat Approval ––––        

For Replat of Prairie Ridge Lots 3, 4, & 5, Block 23For Replat of Prairie Ridge Lots 3, 4, & 5, Block 23For Replat of Prairie Ridge Lots 3, 4, & 5, Block 23For Replat of Prairie Ridge Lots 3, 4, & 5, Block 23    
5201 West 775201 West 775201 West 775201 West 77thththth    StreetStreetStreetStreet    

Harold Phelps, with Phelps Engineering and Matt Good, property owner, review their 
application for the replating of three 3 lots on the southwest corner of Rosewood and 
77th Street.  This property was originally platted in 1953.  Each lot includes a single 
family dwelling and some additional accessory structures.  They date from around the 
original date of the plat with the exception of some minor additions and modifications.  
This proposal is to replat the 3 lots into 5 lots for redevelopment as single-family 
structures.      
 
James Breneman noted lot 4 shows a sanitary sewer easement extending from the 
north to south lot line.   Matt Good replied this interrupts the buildable area for this lot 
and they are working with Johnson County Wastewater.  A new easement will be 
dedicated to Johnson County Wastewater providing a connection to the lot immediately 
to the south of Lots 4 and 5 by a separate instrument.  
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Nancy Wallerstein asked if this application falls under the existing regulations or the new 
regulations.  Mr. Brewster responded that the approval of the plat falls under the existing 
regulations; however, the homes when constructed will fall under the new regulations. 
 
Chris Brewster noted the property is zoned R-1B which has a required minimum lot size 
of 60’ x 100’.  In addition the Prairie Village subdivision regulations provide that the 
Planning Commission consider the average size of all lots within 300’ of a proposed 
subdivision as part of the lot size standards, along with other similar criteria regarding 
the size, pattern and configuration of lots.     
 
The proposed lots all exceed the minimum standards for the R-1B zoning district.  Three 
lots are approximately 70’ x 209, and two are approximately 70’ x 109’.  The corner 
location and configuration of adjacent lots on the block result in two of the lots (proposed 
Lot 5 and Lot 3, respectively) being slightly larger than that due to the shape. 
    
The area has many different configurations of lots due to the street network and pattern 
of blocks.  However, the proposed lots are consistent with the sizes and patterns of lots 
within 300’ of the proposed subdivisions:    

• The typical lot pattern to the south and east is 65’ – 72’ x 125’.  Deviations from 
this pattern are primary due to irregular block shapes or internal corners.    

• The typical pattern to the north and west is 75’ – 85’ x 140’.  A few lots are smaller 
than this, and several are significantly larger (6 lots in the 12,000 to 25,000 
square foot range).  The larger lots are primarily due to the large block and 
unusually deep lots immediately to the north across 77th street.    
    

The proposed lots show all applicable setbacks for the R-1B district indicating the 
buildable area.  In addition – and due to some pending considerations for setbacks in the 
R-1B zoning district at the time of pre-application meetings and discussions, 7’ building 
lines are shown on the side setbacks.  However, the City Council ultimately approved 
amendments that amount to the following for these lots:    

• 6’ side setbacks;    
• Minimum of 20% of frontage between each sides (so 14’ minimum total – i.e. it 
could be 6’ on one side and correspondingly 8’ on the other); and    

• Minimum 12’ between adjacent structures    
• And 15’ on street sides of corner lots, or ½ the depth of any front yard on any 
adjacent lot which faces the same street.    

 
This affects the proposed lot in two ways:    
1.1.1.1. The displayed building lines could be reduced to 6’ on any one side, provided the 
other side is increased to 8’;    

2.2.2.2. The street side setback is shown as 15’ along Rosewood.  This meets the corner 
side setback in either case since the adjacent building facing Rosewood is 
setback approximately 25’ from the street.    

 
Public Works has reviewed this plat and has no issues with respect to utilities, 
infrastructure or drainage.    
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Harold Phelps stated that they will remove the 7’ side yard designations currently on the 
plat prior to recording the plat with the county.   
 
Jeffrey Valentino suggested that condition 4 be added to the staff recommendation that 
“the applicant remove the designated setbacks shown on the plat prior to recording and 
let the zoning standards control established setbacks”.   
  
Mr. Brewster advised that the proposed replat of Prairie Ridge lots 3, 4 and 5 into 5 lots 
meets all of the standards of the City’s zoning ordinance for R-1B district and the 
requirements for a Final Plat in the subdivision regulations.   

Gregory Wolf moved the Planning Commission approve PC2016-120, the Prairie Ridge 
Replat of Lots 2, 3, & 4 and part of 5 (Block 2, Block 22 & Block 23), and recommended 
the Governing Body for acceptance of easements, subject to the following conditions: 
1. The Final Plat be submitted to the Governing Body for acceptance of easements. 
2. That the applicant submit the Final Plat to the County (surveying and 
engineering) after approval by the City. 

3. Prior to recording the Final Plat, it will be necessary for the property owner to 
vacate the existing sanitary sewer easement on proposed lot 4 and grant a new 
easement to Johnson County Wastewater meeting their requirements to serve 
any existing or future needs associated with that easement....    

4. That the applicant remove the designated 7 foot side setbacks shown on the plat 
prior to recording and let the applicable zoning standards control.     

The motion was seconded by James Breneman and passed unanimously.   
 
    
PC201PC201PC201PC2016666----111111119999    Request for Request for Request for Request for Preliminary & Final Plat Approval Preliminary & Final Plat Approval Preliminary & Final Plat Approval Preliminary & Final Plat Approval ––––        

Mission Chateau Mission Chateau Mission Chateau Mission Chateau ––––    2222ndndndnd    PlatPlatPlatPlat    
8500 Mission Road8500 Mission Road8500 Mission Road8500 Mission Road    

Melissa Brown recused herself from the meeting due to a professional conflict of interest 
on this application and left.  
 
Wil Anderson, with BHC Rhodes, presented the proposed Mission Chateau – 2nd Plat 
which replats Lot 2 on the original plat into 13 individual lots for the villas.   
 
Nancy Wallerstein asked if the plat reflected the change made by the Planning 
Commission on the driveway for Lot 3.  Mr. Breneman noted it was Lot 5.  Mr. Brewster 
responded that change was addressed in the final development plan which the 
Commission approved.  He noted that each of the individual lots will return to the 
Commission for site plan approval.   
 
Mr. Brewster reviewed the history of this application noting that the Planning 
Commission approved a preliminary and final plat for Mission Chateau on March 1, 
2016.  At that time it was understood that Lot 2 would be replatted at a future date to 
facilitate the construction and sale of the villas, according to the final development plan.  
The final development plan was also approved by the Planning Commission on March 
1, 2016 subject to conditions. Previously, the Planning Commission heard the 
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application for a special use permit, site plan approval and a preliminary plat at a special 
meeting on July 29, 2015.  The Commission recommended approval of the special use 
permit and site plan, subject to conditions, and the Council approved both 
recommendations on August 17, 2015.       
 
Nancy Wallerstein questioned the width of the proposed sidewalk at 5’ asking if it would 
be widened to accommodate connection to the city’s trail system.  Mr. Anderson replied 
that they are currently working with Public Works on the details of the sidewalk.  Mr. 
Breneman noted that there is a 40’ sidewalk easement designated on the plat.  Mrs. 
Wallerstein expressed hesitation approving a five foot sidewalk and asked if this could 
be addressed through the landscape plan.  Mr. Brewster noted their landscape engineer 
has been working with the applicant primarily on the trees and plantings.  Mrs. 
Wallerstein stated she would be more comfortable with the wording be changed to read 
“a minimum of a 5-foot sidewalk”.  This would allow for potential future expansion to 
meet trail guidelines.   
 
Rick Jones, with NSP&J, stated that if the city requires an 8-foot wide sidewalk/trail 
constructed.  It will be constructed.  Mike Allen with NSP&J noted the width of the 
sidewalk will impact the proposed bridge on the site.   
 
Jeffrey Valentino supported Mrs. Wallerstein’s proposed change to provide flexibility to 
address possible expansion in width.  Mr. Allen noted that they are currently working 
with Public Works on curb cuts and will do as directed by them.   
 
Chris Brewster stated that since approval of the final plat and final development plan the 
applicant has advanced on planning and engineering based on those approvals, and is 
preparing Lot 2 for the construction of the villas.  They have submitted a replat of Lot 2, 
and the following comments relate to the recommended conditions for approval of the 
preliminary plat from Staff’s July 7, 2015 review, and approved final plat from March 1, 
2016: 
 
1. That the applicant provide a 5That the applicant provide a 5That the applicant provide a 5That the applicant provide a 5----foot sidewalk on the west side of Mission Road.foot sidewalk on the west side of Mission Road.foot sidewalk on the west side of Mission Road.foot sidewalk on the west side of Mission Road. 
On the replat, the applicant has indicated that a 40’ deep easement along the west 
side of Mission Road for the location of the minimum 5-foot sidewalk.   
 

2. That the applicant work with Public Works on the final design of the storm drainage That the applicant work with Public Works on the final design of the storm drainage That the applicant work with Public Works on the final design of the storm drainage That the applicant work with Public Works on the final design of the storm drainage 
system.system.system.system. 
Public Works has reviewed the previously approved final plat and the proposed 
drainage system, and the replat is consistent with the approved final plat. 
 

3. That the 25That the 25That the 25That the 25----foot platted rear setback line be dimensional on the northwest property foot platted rear setback line be dimensional on the northwest property foot platted rear setback line be dimensional on the northwest property foot platted rear setback line be dimensional on the northwest property 
line of Lot 1.line of Lot 1.line of Lot 1.line of Lot 1. 
[Not affected by the replat.] 
 

4. That the applicant prepare covenants to guarantee the maintenance of the That the applicant prepare covenants to guarantee the maintenance of the That the applicant prepare covenants to guarantee the maintenance of the That the applicant prepare covenants to guarantee the maintenance of the 
common areas and utilities and submit it with the Final Plat.common areas and utilities and submit it with the Final Plat.common areas and utilities and submit it with the Final Plat.common areas and utilities and submit it with the Final Plat. 
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Draft covenants have been submitted with preliminary review and approvals to 
address this condition.  These covenants may change or be updated prior to final 
submittals for development plans and construction.  Prior to recording the Final 
Plat or replat, the final proposed covenants shall be submitted demonstrating that 
this condition is met. 
 

5.5.5.5. That the That the That the That the applicant dedicate a pedestrian easement on the west side of Lot 2 to applicant dedicate a pedestrian easement on the west side of Lot 2 to applicant dedicate a pedestrian easement on the west side of Lot 2 to applicant dedicate a pedestrian easement on the west side of Lot 2 to 
provide access to Somerset Drive and construct the sidewalk.provide access to Somerset Drive and construct the sidewalk.provide access to Somerset Drive and construct the sidewalk.provide access to Somerset Drive and construct the sidewalk.    
On the replat, a 10’ easement is shown at this location (proposed Lot 13 on the 
replat); the sidewalk will need to be constructed as proposed through in the final 
plans and site development permits. 
 

6. That the applicant protect and preserve as much existing vegetation as possible That the applicant protect and preserve as much existing vegetation as possible That the applicant protect and preserve as much existing vegetation as possible That the applicant protect and preserve as much existing vegetation as possible 
along the property lines.along the property lines.along the property lines.along the property lines. 
A final landscape plan was approved by staff in May preserving trees along Mission 
Road and the property boundaries.  All construction will need to occur according to 
the approved landscape plan. 
 

7. That access control to two locations on Mission Road be indicated on the plat.That access control to two locations on Mission Road be indicated on the plat.That access control to two locations on Mission Road be indicated on the plat.That access control to two locations on Mission Road be indicated on the plat. 
Public Works reviewed the previously approved final plat and the driveways and 
access controls are in accordance with the final plat. 
 

8. That the driveways be constructed to City standards.That the driveways be constructed to City standards.That the driveways be constructed to City standards.That the driveways be constructed to City standards. 
Public Works reviewed the previously approved final plat and the driveways and 
access controls are in accordance with the final plat; construction and 
specifications for the driveway will occur through subsequent permits to ensure 
City standards are met. 
 

9. That access control to two locations on Mission Road be indicated on the plat.That access control to two locations on Mission Road be indicated on the plat.That access control to two locations on Mission Road be indicated on the plat.That access control to two locations on Mission Road be indicated on the plat. 
Public Works reviewed the previously approved final plat and the driveways and 
access controls are in accordance with the final plat. 
 

10.10.10.10. That the driveways be constructed to City standards.That the driveways be constructed to City standards.That the driveways be constructed to City standards.That the driveways be constructed to City standards.    
Public Works reviewed the previously approved final plat and the driveways and 
access controls are in accordance with the final plat; construction and 
specifications for the driveway will occur through subsequent permits to ensure 
City standards are met. 

 
Chris Brewster noted that the Subdivision Regulations also require the following 
additional information to be submitted with the Final Plat: 
A. Covenants – draft covenants submitted; final proposed covenants need to be 
submitted prior to recording to demonstrate that all conditions of the Special Use 
Permit, Site Plan and Plat approvals have been met. 

B. Proof of Ownership – submitted 
C. Review by County Surveyor – (The County Engineer will not review the Final Plat 
until it is approved by the City.) 

D. A Certificate showing all taxes and assessments have been paid – submitted. 
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E. Construction Documents for streets, sidewalks and storm drainage – Construction 
documents will be submitted prior to final permits for site development and 
construction of improvements. 
 

Staff advised that the proposed Final Plat for Mission Chateau 2nd Plat – Replat of Lot 2 
is coordinated with the approved Special Use Permit and Final Development Plan and  
may be approved with the following exceptions which will need to be conditions of 
approval of the Final Plat: 
1. The approval is conditioned previously approved final development plan and 
conditions.  Specifically as it relates to this plat: 

a. Future buildings on proposed Lots 3 through 13 require approval of new 
plans by the Planning Commission demonstrating conformance with the 
approved Final Development Plan and Special Use Permit.  [this is the 
continuation of condition 5.d. of the Final Development Plan approval, 
reflected in the March 1, 2016 staff report.] 

b. All future construction shall be in conformance with the approved 
landscape plan (L1.00 Bid Set Vol.3 dated 4/29/2016). 

c. A sidewalk along the west side of mission road correspond to the 
easement and be constructed in accordance with the approved final 
development plan. 

d. A sidewalk connection on the west side of proposed Lot 13 in the replat 
correspond to the easement and be constructed in accordance with the 
plan. 

e. Covenants demonstrating adequate maintenance of all common areas be 
approved in accordance with the final plans, and the plat shall not be 
recorded until those covenants are reviewed and endorsed by the City as 
addressing all conditions of the special use permit and final development 
plan. 

2. That any changes to approved final development plans that do not correspond to 
the platted lot and easements shown on the proposed final plat shall require the 
submittal of a new final plat corresponding to those changes and meeting all of the 
conditions for project approval. 

3. That the applicant submit the final plat to the County (surveying and engineering) 
after approval by the City. 

4. The final plat be submitted to the Governing Body for acceptance of easements. 
5. Prior to the recording of the final plat, it will be necessary for the property owner to 
either construct all the proposed improvements or provide a financial guarantee to 
the City that the proposed improvements will be constructed in accordance with the 
approved final development plans that were conditions of the special use permit 
and site plan approval. 

 
James Breneman moved the Planning Commission approve PC2016-119, the 
preliminary and final plat for Mission Chateau – 2nd Plat subject to the following 
conditions recommended by staff:  
1. The approval is conditioned previously approved final development plan and 
conditions.  Specifically as it relates to this plat: 



7 
 

a. Future buildings on proposed Lots 3 through 13 require approval of new 
plans by the Planning Commission demonstrating conformance with the 
approved Final Development Plan and Special Use Permit.  [this is the 
continuation of condition 5.d. of the Final Development Plan approval, 
reflected in the March 1, 2016 staff report.] 

b. All future construction shall be in conformance with the approved 
landscape plan (L1.00 Bid Set Vol.3 dated 4/29/2016). 

c. A minimum 5-foot sidewalk along the west side of Mission Road 
correspond to the easement and be constructed in accordance with the 
approved final development plan and comply with the Prairie Village Trail 
Plan or CIP plan for Mission Road. 

d. A sidewalk connection on the west side of proposed Lot 13 in the replat 
correspond to the easement and be constructed in accordance with the 
plan. 

e. Covenants demonstrating adequate maintenance of all common areas be 
approved in accordance with the final plans, and the plat shall not be 
recorded until those covenants are reviewed and endorsed by the City as 
addressing all conditions of the special use permit and final development 
plan. 

2. That any changes to approved final development plans that do not correspond to 
the platted lot and easements shown on the proposed final plat shall require the 
submittal of a new final plat corresponding to those changes and meeting all of the 
conditions for project approval. 

3. That the applicant submit the final plat to the County (surveying and engineering) 
after approval by the City. 

4. The final plat be submitted to the Governing Body for acceptance of easements. 
5. Prior to the recording of the final plat, it will be necessary for the property owner to 
either construct all the proposed improvements or provide a financial guarantee to 
the City that the proposed improvements will be constructed in accordance with the 
approved final development plans that were conditions of the special use permit 
and site plan approval. 

The motion was seconded by Gregory Wolf and passed by a vote of 5 to 0. 
 
    
OTHER BUSINESSOTHER BUSINESSOTHER BUSINESSOTHER BUSINESS    
The Planning Commission members were reminded of the joint Planning 
Commission/City Council presentation on new wireless technology on Monday, August 
18th at 6 p.m. in the Council Chambers.   
 
The August Planning Commission meeting, Tuesday, August 2nd, will include two 
applications for residential building line modifications.   
 
Planning Commission members requested printed copies of the revised code and 
recommended that the city’s website and Village Voice feature information reviewing the 
new changes adopted.  
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AAAADJOURNMENTDJOURNMENTDJOURNMENTDJOURNMENT    
With no further business to come before the Commission, Chairman Nancy Wallerstein 
adjourned the meeting at 7:45 p.m.   
 
 
 
Nancy Wallerstein 
Chairman  



JazzFest Committee Minutes 
July 7, 2016 

 
 

Present:   JD Kinney, Dan Andersen, Donelea Hespe, Brooke Morehead, John Wilinski.  
Mike Schermoly, Amanda and Dave Hassett and Joyce Hagen Mundy.   
 
The minutes of the June 15, 2016 meeting were approved. 
 
VolunteersVolunteersVolunteersVolunteers    
JD reported that Alex had advised him that he has been able to secure five to ten student 
volunteers and anticipated more.  He also added that he spoke with a member of First 
Lutheran Church in Mission Hills.  They have a jazz service once a month and wanted to 
promote it at the festival.  He told them they could share a table and hand out information 
if they would provide volunteers for the event.   
 
SponsorshipsSponsorshipsSponsorshipsSponsorships    
JD reported that Claridge Court has an interim director and he has not been able to 
secure a commitment for a donation/purchase of fans.  He will try again, but the 
committee may need to consider offering the option to another potential sponsor.  
Brooke Morehead reported that CBRE will not be able to do a $5000 sponsorship.  She 
advised them that any level sponsorship would be appreciated.  Joyce stated that letters 
were mailed out this week to former sponsors who have not committed to the 2016 
festival.   
 
BudgetBudgetBudgetBudget    
JD Kinney distributed and reviewed the 2016 proposed Jazz Fest Committee budget.  
$105 was made from T-shirt sales at the Art Fair and VillageFest.  The current balance in 
the account is $40,000. Sponsorships are $14,000 under budget; however, First 
Washington has committed to their previous $5000 sponsorship.  He feels comfortable 
that additional funds will come in and noted that reductions in expenditures could be 
considered if necessary.  Based on historical data, he felt the event would be able to 
cover the budgeted expenditures incurred with revenue from the festival.   
 
Committee Reports:Committee Reports:Committee Reports:Committee Reports:    
TalentTalentTalentTalent    
Nothing new to report from John. 
 
Stage/SetStage/SetStage/SetStage/Set----up up up up ––––    Dan reported that he will be meeting with Public Works and Police 
Department now that VillageFest is over.  Dan reported that the Arts Council discussed 
their participation at JazzFest at their meeting and is looking at increasing spending on 
the festival.  They are investigating hiring vs. using student face painters.   
 
Food & Beverage Food & Beverage Food & Beverage Food & Beverage ––––    Amanda requested that volunteers eating be coordinated with their 
work schedule for better flow on the demands of the caterer.  Dave reported that the food 
vendor contracts have been sent out.  He has contacted the ice supplier.  He is still trying 
to get in touch with the new director at Crawfords.   
Dave will be contacting Alan Gaylin regarding the use of their liquor license again.  JD 
reported that the committee has received donated 35 cases of leftover water from Jazz in 
the Woods and leftover wine and sangria ingredients are available for purchase from 



them as well.  10 cases were given to the SME Orchestra to sell at VillageFest in 
exchange for the use of their chairs and music stands at the festival.   
 
JD noted that he has leftover cups from last year’s festival, but noted that the cups 
provided by Crawford’s for beer last year were 10 oz. instead of the 7 oz. used the 
previous year.  He would prefer to have the 7 oz. cups.   
 
Marketing Marketing Marketing Marketing ––––    The deadline for the JAM ad is July 15th.  JD will send Michael the pdf of last 
year’s ad as well as the Village Voice insert which is due August 5th.  Yard signs will 
need to be ordered in August.  Joyce will get Michael information on previous orders.   
 
Michael distributed sketches of possible designs for the 2016 JazzFest T-Shirt.  Joyce 
will get him past order information.  It was noted that additional volunteer T-shirts need to 
be purchased probably in the medium and large sizes.   
 
The top banner for the stage will be reused; however, two side banners recognizing the 
sponsors will need to be printed and need to be 7% clear to allow sound through them.   
JD Kinney noted the large banner over Mission Road for VillageFest and would like to 
consider it for JazzFest.  Their banner cost approximately $1000 and was hung by 
KCP&L.  Joyce will talk with Dale Warman regarding hanging the banner.  No decision 
was made, it will be reconsidered if budget allows.  
 
OperationsOperationsOperationsOperations    
The committee discussed the need for an ATM.  Dan Andersen noted the use of phone 
readers connecting to the city’s PayPal account at the Art Fair.  It was suggested that 
these be used at the entrance areas and possibly available elsewhere.  Cash was the 
preferred method of payment.  It was confirmed that the vendors allowed for credit 
purchases.  Brian Peters will be asked to look into getting an ATM. 
 
The meeting was adjourned at 6:30 p.m.   
 
Next MeetingNext MeetingNext MeetingNext Meeting    
The next meeting will be Thursday, August 11th at 5:30 p.m. 
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    Council MembersCouncil MembersCouncil MembersCouncil Members    
    Mark Your CalendarsMark Your CalendarsMark Your CalendarsMark Your Calendars    
August 1August 1August 1August 15555, 2016, 2016, 2016, 2016 

  
 
August  2016August  2016August  2016August  2016    Mary Ann Coonrod & Cookie Cave in the R.G. Endres Gallery 
August 20 Dog Days of Summer at Franklin Park, 10 a.m. to 2 p.m.  
 
September  2016September  2016September  2016September  2016    Gary Cadwallader & Jodi Harsch in the R.G. Endres Gallery 
September 4 Labor Day Holiday – Pool Closes at 6 p.m. 
September 5 City Council Meeting 
September 6 Puppy Pool-ooza (Dog Swim)  5 p.m. to 7 p.m.  
September 10 Prairie Village Jazz Festival 2:30 – 10:30 p.m. 
September 19 City Council Meeting 
 
OcOcOcOctober  2016tober  2016tober  2016tober  2016    State of Arts in the R.G. Endres Gallery 
October 3 City Council Meeting 
October 14 State of the Arts Reception in the R.G. Endres Gallery 
October 20 City Council Meeting 
 
November  2016November  2016November  2016November  2016    Jeff Foster, Jonathan Crabtree & Louanne Hein in the R.G. Endres 

Gallery 
November 7 City Council Meeting 
November 21 City Council Meeting 
November 24-25 City Offices Closed for Thanksgiving Holiday 
    
December 2016December 2016December 2016December 2016    Chris Willey  in the R.G. Endres Gallery 
December  5 City Council Meeting 
December  Mayor’s Holiday Volunteer Party 
December 19 City Council Meeting 
December 26 City offices closed for the Christmas Holiday 


	Council Committee 8-15
	AGENDA
	AGENDA ITEMS FOR DISCUSSION
	Discussion regarding dog breed restrictions in city code
	Consider approval of a construction agreement with National Streetscape, Inc. for the Police Department / City Hall entrance, ADA and patio project.
	Consider approval of the contract with Pavement Management, Inc. for the 2016 Crack Seal/Micro Surfacing Program 
	Consider approval of the contract with Musselman & Hall contractors for the 2016 Street Repair Program
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	AGENDA
	VI. CONSENT AGENDA
	By Staff
	1. Approve the regular City Council meeting minutes - August 1, 2016
	2. Ratify the Mayor's appointment of Elizabeth Johnson to the Parks and Recreation Committee
	3. Approve the request for an alcoholic beverage waiver for Harmon Park for the Prairie Village Jazz Festival
	4. Approve an ordinance approving the Prairie Village Jazz Festival as a special event and authorizing the sale, consumption and possession of alcoholic liquor and cereal malt beverages within the boundaries of barricaded public areas of the event.


	VII. COMMITTEE REPORTS
	Council Committee of the Whole
	1. Consider approval of a construction agreement with National Streetscape, Inc. for the Police Department / City Hall entrance, ADA and patio project.
	2. Consider approval of the contract with Pavement Management, Inc. for the 2016 Crack Seal/Micro Surfacing Program 
	3. Consider approval of the contract with Musselman & Hall contractors for the 2016 Street Repair Program
	4. Consider approval the purchase of the streetlight system from KCPL and LED lighting upgrades
	5. Consider approval the agreement with KCPL for the purchase of the streetlight system for $2,282,945.00


	X. OLD BUSINESS
	Discussion and review of solid waste bids

	XII. ANNOUNCEMENTS
	XIII. ADJOURNMENT


