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ENERGY PERFORMANCE CONTRACT AGREEMENT 
 
 This Energy Performance Contract Agreement (the “Agreement”) is made and 
entered into as of                                 between Energy Solutions Professionals, LLC  
(“ESCO”), and City of Prairie Village (“Client”), for the purpose of providing an incentive 
to Client to install the energy saving equipment, described in Schedule A (Construction 
Contract), and providing other services described in Exhibit B designed to save energy, 
water or other operating costs for the Client's property and buildings (the “Premises”, as 
defined in Schedule A – Attachment B). 
 

RECITALS 
 
 WHEREAS, Client owns and operates the Premises, and is in need of energy saving 
and facility improvement services designed to reduce utility consumption and associated 
costs at said Premises; 
 
 WHEREAS, ESCO has completed a comprehensive study (the “IGA” which is 
attached hereto as Schedule K) of the Premises under a separate contract and is willing to 
design and install certain facility improvement measures (the “Energy Conservation 
Measures”), and measure their performance; 
 
 WHEREAS, Client desires to retain ESCO to provide services for the design and 
installation of certain equipment of the type or class described in Attachment A (Scope of 
Work) of Schedule A (Construction Contract), and to provide other services for the 
purpose of achieving cost reductions within Premises, as more fully set forth herein; and 
 
 WHEREAS, ESCO agrees to assist in arranging financing, subject to credit 
approval of Client, for the portion of the Agreement requiring financing; 
 
 NOW, THEREFORE, in consideration of the mutual promises and covenants 
contained herein, and intending to be legally bound hereby, Client and ESCO hereto 
covenant and agree as follows: 
 
The Term of the Agreement shall be through final completion of construction (see 
Attachment I – Final Completion) and the measurement & verification plan identified 
in (Schedule F - Savings Measurement, Calculation Formulae, and Baseline 
Adjustments) unless terminated prior to the completion of the Term based on provisions 
allowed in this Agreement; 
 
 
SECTION 1. DEFINITIONS 
 

1.1 "Agreement" shall mean this Energy Performance Contract Agreement and shall 

include all documents attached thereto or referenced therein. 

1.2 "Agreement Start Date" is identified at the top of the Agreement and shall mean the 

date of the beginning of this Agreement. 
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1.3 "Agreement Sum" shall mean the total contract price(s) payable to ESCO as detailed 

in Schedule D (Compensation to ESCO).  

1.4 "Baseline" shall mean the representative energy use during a twelve (12) calendar 

month period of the Premises' pre-retrofit energy consumption and the variables that 

contribute to that consumption as specified in Schedule E (Baseline Energy 

Consumption).  

1.5 "Change Order" shall mean a document signed by ESCO and Client to amend the 

Agreement. 

1.6 "Client" shall mean the owner and its duly authorized agents and employees. The 

address of Client is 7700 Mission Road, Prairie Village, KS 66208. 

1.7 "Day" or "days", unless otherwise expressly defined in the Agreement, shall mean a 

calendar day or days of twenty-four (24) hours each.  

1.8 "Equipment" shall be as described in Schedule A attached to this Agreement. 

1.9 "ESCO" shall mean Energy Solutions Professionals, LLC., and its duly authorized 

agents, contractors and employees. The address of Energy Solutions Professionals, 

LLC is 9218 Metcalf Ave, Suite 274, Overland Park, KS 66212.  

1.10 "Final Completion" shall be as defined in Schedule A (Construction Contract). 

1.11 "Guarantee Commencement Date" shall mean the date of the 1st day of the first 

month after Substantial Completion as defined and executed per Schedule A. 

1.12 "Guarantee Year" shall mean each of the twelve-month periods following the 

Guarantee Commencement Date. 

1.13 "Lease Agreement" shall mean the agreement between the Client and the third party 

financier/leasing company and shall be attached to this Agreement as Schedule G.  

1.14 "Operational Savings" shall mean those non-utility savings resulting from the 

implementation of energy conservation measures encompassed in the scope of the 

Project and/or those non-utility savings resulting from the Client not incurring those 

costs at a later date by having the cost of those improvements included in this 

Agreement and are agreed to at contract execution. 

1.15 "Other Energy Services" shall mean any energy services not defined elsewhere in 

the Agreement that Client and ESCO mutually agree that ESCO shall provide as 

defined in Schedule B (Other Energy Services) 

1.16 "Project" shall be as defined in Schedule A  

1.17 "Services" shall mean the labor, equipment, supplies, goods, (including raw materials, 
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components, intermediate assemblies and end products) or materials and related 

services to be furnished under the Agreement and the carrying out of all obligations 

imposed by the Agreement.  

1.18 "Substantial Completion" shall be as defined in Schedule A. 

1.19 "Term" shall mean the length of the Agreement in years beginning at the Guarantee 

Commencement Date. 

1.20 "Total Savings" shall mean combination of Utility Savings and Operational Savings. 

1.21 "Utility Savings" shall mean electric energy reduction (for example, expressed in kwh 

and kw of demand) and fossil fuel energy reduction (for example, expressed in 

therms, gallons of oil) and gallons of water, etc. resulting from the implementation of 

conservation measures encompassed in the scope of the Project and as more fully 

described in the calculation set forth in Schedule F (Savings Measurement, 

Calculation Formulae, and Baseline Adjustments).  

 
SECTION 2. AGREEMENT SCHEDULES   
 
ESCO has prepared and the Client has approved and accepted the Schedules as set forth 
below, copies of which are attached hereto and made a part of this Agreement by reference. 

 
Schedule A Construction Contract 

Schedule B  Other Energy Services 

Schedule C Energy Savings Guarantee 

Schedule D Compensation to ESCO 

Schedule E Baseline Energy Consumption 

Schedule F Savings Measurement, Calculation Formulae, and Baseline Adjustments 

Schedule G Lease Agreement 

Schedule H Standards of Comfort / Operating Parameters 

Schedule I Maintenance Responsibilities 

Schedule J Warranty 

Schedule K  Investment Grade Audit 
 

 
SECTION 3.  PRINCIPAL TERMS   
 
3.1 ESCO agrees to provide the services described herein and guarantee the energy 

savings described herein in exchange for Client's agreement to pay ESCO the 
compensation described in Schedule D (Compensation to ESCO) hereto (including 
payment for the IGA) in the amounts and manner described in Schedule D, Client 
executing the Construction Contract attached as Schedule A, and Client entering into 
the Lease Agreement described in Section 4 of this Agreement. 
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SECTION 4. FINANCIAL SERVICES  
 
4.1 Client shall enter into a lease with a third party financing or leasing company 

(hereinafter “Leasing Company”).  The lease shall be attached to this Agreement as 
Schedule G (Lease Agreement).  Client agrees to execute the lease documents 
simultaneously with the execution of this Agreement. 

 
 
SECTION 5. ESCO GUARANTEE 
 
5.1 Energy Savings Guarantee.   ESCO has formulated and, subject to the adjustments 

provided for in Section 10 has guaranteed the annual level of energy, operational, 
and/or avoided future cost savings to be achieved as a result of the installation and 
operation of the Equipment and provision of Services provided for in this Agreement as 
specified in Schedule I (Maintenance Responsibilities) and in accordance with the 
Savings Calculation Formula as set forth in Schedule F (Savings Measurement, 
Calculation Formulae, and Baseline Adjustments).  The Energy Savings Guarantee is 
set forth in annual increments for the term of the Agreement as specified in Schedule C 
(Energy Savings Guarantee). 

 
5.2 Annual Review.  If at the beginning of any Guarantee Year during the term of this 

Agreement the ESCO fails to achieve the annual Energy Savings Guarantee specified 
in Schedule C (Energy Savings Guarantee) per the methods described in Schedule F 
(Savings Measurement, Calculation Formulae, and Baseline Adjustments), the 
ESCO maintains the right to remedy shortfall by any of the following methods: 

 
(a) further test, repair, correct, modify, or replace Equipment and re-review to verify 

the subsequent achievement of the annual Energy Savings Guarantee at ESCO’s 
expense; provided the Client has fulfilled all terms of this Agreement including, but 
not limited, to those items in Schedule H (Standards of Comfort / Operating 
Parameters) and Schedule I (Maintenance Responsibilities). 

 
(b) will pay the Client the difference between the annual amount guaranteed and the 

amount of actual energy and operations savings achieved at the Premises in 
accordance with the provisions of Schedule C (Energy Savings Guarantee) per the 
methods described in Schedule F (Savings Measurement, Calculation Formulae, 
and Baseline Adjustments).  The ESCO shall remit such payments to the Client. 

 
SECTION 6. ESCO COMPENSATION AND FEES. 
 
6.1 The Client agrees to pay compensation to ESCO for the Scope of Work and any Other 

Energy Services provided through this agreement as identified in Schedule D 
(Compensation to ESCO). 

  
6.2 Billing Information Procedure.  Payments due to ESCO under this Section 6 shall be 

calculated in accordance with the completion of Services in this Agreement and 
compensated as defined in Schedule D (Compensation to ESCO) in the following 
manner: 
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(a) Payment for the IGA is due upon receipt of the invoice. If not paid within 30 

days, a $150 late fee will be assessed. 
 

(b)  Payment for Other Energy Services (if any) as defined in Schedule B (Other 
Energy Services) shall be due upon completion. 

 
(c) ESCO shall prepare and send to Client throughout the construction period an 

Application for Payment for Services completed on a monthly basis as 
described in Schedule A (Construction Contract), Article 4 – Payments to 
Contractor. 

 
(d) Upon collection and verification of the information defined in Schedule F 

(Savings Measurement, Calculation Formulae, and Baseline Adjustments), 
ESCO shall calculate the savings in accordance with the agreed-upon 
calculation formulae in Schedule F. 

 
 6.3 Payment.  Client shall pay ESCO within thirty days of receipt of ESCO's invoice. If 

not paid within 30 days, a $150 late fee will be assessed. 
 
6.4 Late Payment.  Amounts not paid to Client will accrue interest at 12% per annum for 

the number of days from the due date until the payment due is made in full. 
 
 
SECTION 7. EQUIPMENT 
 
7.1 Startup and Equipment Commissioning.  ESCO shall assist in conducting a thorough 

and systematic performance test of each element and total system of the installed 
Equipment in accordance with Schedule H (Standards of Comfort / Operating 
Parameters) and prior to acceptance of the project by Client.  The ESCO shall 
provide notice to the Client of the scheduled test(s) and the Client and/or its designees 
shall have the right to be present at any or all such tests conducted by ESCO and/or 
manufacturers of the Equipment.  ESCO shall be responsible for correcting and/or 
adjusting all deficiencies in systems and Equipment operations that may be observed 
during system commissioning procedures. 

 
7.2 Location and access.  Client shall provide access to the Premises for ESCO and its 

contractors or subcontractors during regular business hours, or such other hours as 
may be requested by ESCO and reasonably acceptable to Client, to, adjust, inspect, 
maintain and repair the Equipment and to otherwise complete the Work and other 
duties and responsibilities under this Agreement. ESCO shall have free access to the 
Premises to correct any emergency condition. 

 
7.3 Service by ESCO.  Client shall only incur cost (as defined in Schedule D – 

Compensation to ESCO) for Services rendered. When the need for maintenance or 
repairs arises principally due to any reason other than ESCO's failure to perform its 
duties and obligations under the Agreement, including but not limited to any act, 
error, omission, negligence or willful misconduct of Client or any employee or other 
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agent of Client, ESCO may charge Client for the reasonable and customary time and 
materials cost of maintenance or repair. 

 
7.4 Service by Client. Client shall operate, service and maintain the Equipment; per 

Schedule I (Maintenance Responsibilities), in a manner to maintain efficiency and 
sustain energy savings over time.  Client shall notify ESCO as soon as possible if it 
knows of (a) any material malfunction in the operation of the Equipment, (b) upon 
determination of the existence of any emergency or dangerous condition affecting the 
Equipment or c) any interruption or alteration of the energy supply to the Premises.  
ESCO will not be responsible, under the Energy Savings Guarantee, for any loss of 
Total Savings due to failure of Client to fulfill all terms of this Agreement including, 
but not limited, to those items in Schedule H (Standards of Comfort / Operating 
Parameters) and Schedule I (Maintenance Responsibilities), a material malfunction 
in the operation of the Equipment or an alteration of energy supply. 

  
7.5 Upgrading or Altering of Equipment by ESCO.  ESCO shall at all times; during 

construction and measurement & verification period, have the right, subject to 
Customer's prior written approval, which approval shall not be unreasonably withheld, 
to change the Equipment, revise any procedures for the operation of the equipment or 
implement other energy saving actions in the Premises, provided that: 

 
 such modifications or additions to, or replacement of the Equipment, and any 

operational changes, or new procedures are necessary to enable the ESCO to 
achieve the Energy and Cost Savings at the Premises and;  

 the ESCO complies with the standards of comfort and services set forth in 
Schedule H (Standards of Comfort / Operating Parameters) herein;  

 any cost incurred relative to such modifications, additions or replacement of the 
Equipment, or operational changes or new procedures shall be the responsibility 
of the ESCO.  

 
All replacements, deletions, substantial alterations, or additions of equipment or 
revisions to the prescribed procedures shall be described in an additional schedule to 
be attached hereto and identified as Schedule A-2 or A-3, and so forth. Replacements, 
substantial alterations, or additions of Equipment shall belong to and becomes the 
property of Client, and shall be part of the Equipment for purposes of this Agreement.  
The Agreement Sum will only be adjusted; through a Change Order, required by 
either unforeseen conditions or Client requested changes to the Scope of Work. 

 
7.6 Upgrading or Altering of Equipment by Client.  Client agrees to maintain the 

Premises, the Equipment and all existing mechanical systems, equipment and other 
energy consuming systems located on the Premises in good repair, in the same 
condition or better condition, reasonable wear and tear excepted, as existed prior to 
construction of the Project and to protect and preserve the building envelope and the 
operating condition and standard of performance of all mechanical systems, 
equipment and other energy consuming systems located on the Premises. Client may 
not remove, alter or change in any material way the Equipment; or any part thereof, 
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without first consulting ESCO, except in an emergency. If Client fails to satisfy its 
obligations in Schedule I (Maintenance Responsibilities), ESCO’s guarantee 
pursuant to Article 5 shall be reduced by the excess of (a) the actual energy consumed 
by Client based on such failure or (b) the energy that would have been consumed had 
Client fulfilled its maintenance obligation. 

 
7.7 Damage or Destruction of Equipment.  If any significant item of Equipment is 

irreparably damaged by the negligence or willful misconduct of an employee of the 
Client, destroyed, or stolen, and if Client fails to repair or replace said item within a 
reasonable period of time, not to exceed 120 days, ESCO a) will not be responsible 
for lost energy savings, b) may adjust the Energy Savings Guarantee to reflect any 
reduction in savings associated with the missing or damaged Equipment, or c) 
terminate this Agreement by delivery of a written notice to Client, whereupon both 
parties shall have no further liability to each other. Any such termination shall not be 
considered an Event of Default on the part of either party. 

 
SECTION 8. EQUIPMENT WARRANTIES 
 
8.1 Equipment Warranties.  ESCO covenants and agrees that all Equipment installed as 

part of this Agreement is new, in good and proper working condition and protected by 
appropriate written warranties covering all parts and Equipment performance.  ESCO 
further agrees to deliver to the Client for inspection and approval, all such written 
warranties and which shall be attached and set forth per Schedule J (Warranty) to 
pursue rights and remedies against manufacturer and supplier of the equipment under 
the warranties in the event of equipment malfunction or improper or defective 
function, and defects in parts, workmanship and performance, to notify the Client 
whenever defects in equipment parts or performance occur which give rise to such 
rights and remedies and those rights and remedies are exercised by ESCO.  The cost 
of any risk of damage or damage to the equipment and its performance, including 
damage to property and equipment of the Client or the Premises, due to ESCO’s 
failure to exercise its warranty rights shall be borne solely by ESCO. 

 
(a)  All warranties shall be transferable and extend to the Client.  The warranties shall 

specify that only new, and not reconditioned parts, may be used and installed 
when repair is necessitated by malfunction. 

 
(b)  All warranties provided hereunder shall be in force for a minimum of one year 

(except for those extended warranties described in Schedule J – Warranty), from 
the Substantial Completion Date(s) as described in Attachment H (Certificate of 
Substantial Completion) and mutually agreed to by Client and ESCO during the 
Construction Period. 

 
(c)  Notwithstanding the above, nothing in this Section shall be construed to 

alleviate/relieve the ESCO from complying with its obligations to perform under 
all terms and conditions of this Agreement and as set forth in all attached 
Schedules. 
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SECTION 9.  PERFORMANCE BY ESCO 
 
9.1 Performance by ESCO.  ESCO shall perform all Services under the Agreement in 

such a manner so as not to harm the structural integrity of the buildings or their 
operating systems and so as to conform to the standards set forth in Schedule H 
(Standards of Comfort and Operating Parameters).  ESCO shall repair and restore to 
its original condition any area of damage caused by ESCO’s performance under this 
Agreement.  The Client reserves the right to review the work performed by ESCO and 
to direct ESCO to take certain corrective action if, in the opinion of the Client, the 
structural integrity of the Premises or its operating system is or will be harmed.  All 
costs associated with such corrective action to damage caused by ESCO’s 
performance of the work shall be borne by ESCO.  ESCO shall remain responsible for 
the professional and technical accuracy of all services performed, whether by the 
ESCO or its contractors, subcontractors, or others on its behalf, throughout the term of 
this Agreement. 

9.2 Standards of Comfort.  Maintenance and operation of the Equipment shall be 
sufficient to maintain the Standards of Comfort defined in Schedule H (Standards of 
Comfort / Operating Parameters) shall be as described in Schedule I (Maintenance 
Responsibilities). 

 
SECTION 10.  MATERIAL CHANGE 
 
10.1 Material Change Defined.  A Material Change shall include any change in or to the 

Premises, whether structural, operational or otherwise in nature which reasonably 
could be expected, in the judgment of the ESCO and mutually agreed upon by Client, 
to increase or decrease annual energy consumption in accordance with the provisions 
and procedures set forth in Schedule E (Baseline Energy Consumption) and 
Schedule F (Savings Measurement, Calculation Formulae & Baseline Adjustment).  
Actions by the Client which may result in a Material Change include but are not 
limited to the following: 

 
(a) manner of use of the Premises by the Client;  

 (b) hours of operation for the Premises or for any equipment or energy using 
systems operating at the Premises;  

 (c) permanent changes in the comfort and service parameters set forth in Schedule 
H (Standards of Comfort / Operating Parameters);  

 (d) occupancy of the Premises;  

 (e) structure of the Premises;  

 (f) types and quantities of equipment used at the Premises; 

 (g) modification, renovation or construction at the Premises;  

(h)    the Client's failure to provide maintenance of and repairs to the Equipment in 
accordance with Schedule I (Maintenance Responsibilities); or 
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(i)     any other conditions other than climate affecting energy use at the Premises. 
 
10.2 Reported Material Changes; Notice by Client:  The Client shall use its best efforts to 

deliver to ESCO a written notice describing all actual or proposed Material Changes 
in the Premises or in the operations of the Premises; which could reasonably be 
expected to affect energy consumption within the Premises, at least thirty (30) days 
before any actual or proposed Material Change is implemented or as soon as is 
practicable after an emergency or other unplanned event.  Notice to ESCO of Material 
Changes which results because of a bona fide emergency or other situation which 
precludes advance notification shall be deemed sufficient if given by the Client within 
thirty (30) days after having actual knowledge that the event constituting the Material 
Change occurred or was discovered by the Client to have occurred. 

 
10.3 Unreported Material Change.  Any material changes may effect energy consumption 

in Client facilities, and may impact the ESCO guarantee savings amount identified in 
Schedule C (Energy Savings Guarantee) and calculated and measured per formulae 
in Schedule F (Savings Measurement, Calculation Formulae & Baseline 
Adjustment).  The ESCO shall not be responsible for any loss of energy savings that 
may result from a Material Change caused by the Client.  The Client may request for 
the ESCO to help identify the affect a material change will have on facility operations 
and energy savings. ESCO shall report its findings to the Client in a timely manner 
and ESCO and Client shall determine what, if any, adjustments to the baseline will be 
made in accordance with the provisions set forth in Schedule F.  The ESCO shall be 
entitled to additional compensation from the Client for work performed that is above 
and beyond those Services defined in this Agreement. 

 
 
SECTION 11.  PROPERTY/CASUALTY/INSURANCE; INDEMNIFICATION 
 
11.1 At all times during the term of this Agreement, ESCO shall maintain in full force and 

effect, at its expense:  (1) Workmen's Compensation Insurance sufficient to cover all 
of the employees of (ESCO) working to fulfill this Agreement, and (2) Casualty and 
Liability Insurance on the Equipment and Liability Insurance for its employees and 
the possession, operation, and service of the Equipment.  The limits of such insurance 
shall be not less than $500,000 for injury to or death of one person in a single 
occurrence and $1 million for injury to or death of more than one person in a single 
occurrence and $500,000 for a single occurrence of property damage.  Such policies 
shall name the Client as an additional insured.  Prior to commencement of work under 
this Agreement, ESCO will be required to provide Client with current certificates of 
insurance specified above.   These certificates shall contain a provision that coverage 
afforded under the policies will not be canceled or changed until at least thirty (30) 
days' prior written notice has been given to Client. 

 
11.2 ESCO shall be responsible for (i) any damage to the Equipment or other property on 

the Premises and (ii) any personal injury where such damage or injury occurs as a 
result of ESCO's performance under this Agreement. 
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SECTION 12.  HAZARDOUS MATERIALS; ENVIRONMENTAL 
REQUIREMENTS    

 
12.1 Client recognizes that in connection with the Services at the Premises, ESCO may 

encounter, but is not responsible for, (a) asbestos and materials containing asbestos, 
and (b) pollutants, petroleum, urea formaldehyde, hazardous wastes, hazardous 
materials, contaminants or mold, (collectively, clauses (a) and (b) constitute 
"Hazardous Materials"), and (c) the storage, handling, use, transportation, treatment, 
or the disposal, discharge, leakage, detection, removal or containment thereof. The 
materials and activities listed in the foregoing sentence are referred to as "Excluded 
Materials and Activities." Client acknowledges that Client is the sole generator of any 
Excluded Materials and Activities and is solely responsible for every aspect of the 
Excluded Materials and Activities. Client agrees that if performance of Work involves 
any Excluded Materials and Activities, ESCO may perform or arrange for the 
performance of such Work but Client shall bear the sole risk and responsibility 
therefore. Furthermore, in handling any of Client's property, including, without 
limitation, ESCO does not take title to any such property, nor does ESCO assume any 
responsibility for the storage, handling, use, transportation, treatment, disposal, 
discharge, leakage, detection, removal or containment of such property. Client shall 
be solely responsible for disposing of its Hazardous Materials in a timely manner and 
in accordance with all federal, state and local laws, statutes and regulations applicable 
thereto. At ESCO's option, certain costs associated with Services related to Excluded 
Materials and Activities necessary for the implementation of the Equipment may be 
included in the Agreement Sum, notwithstanding the fact that such costs are the 
responsibility of Client and shall be incurred by Client.  In furtherance of the 
foregoing Client agrees to release, indemnify, defend and hold harmless ESCO, its 
directors, consultants, contractors, and officers, agents, assignees and employees of 
and from all costs, claims, damages and liability arising out of or relating to Excluded 
Materials and Activities, acts or omissions of ESCO or third parties relating thereto, 
or injury caused thereby, excepting only such costs, claims, damages or liability as are 
the direct result of any negligence or willful misconduct of ESCO. Upon disposition 
of Hazardous Materials by Client, Client shall provide to ESCO copies of all 
manifests or other evidence or confirmation of removal of such Hazardous Materials 
showing Client as the sole generator of such Hazardous Materials upon ESCO's 
request for the same.  

 
12.2 Client recognizes that in connection with the Services at the Premises, ESCO may 

encounter Client’s lighting ballasts that may contain PCBs or DEHP and Client’s 
fluorescent tubes that may contain mercury all of which constitute “Contained 
Hazardous Lighting Materials”.   ESCO does not take title to any such property, 
however may provide services to properly dispose of Contained Hazardous Lighting 
Materials (hereafter “Contained Hazardous Lighting Materials Services”) as further 
defined in Schedule A (Construction Contract).  In furtherance of the foregoing 
Client agrees to release, indemnify, defend and hold harmless ESCO, its directors, 
consultants, contractors, and officers, agents, assignees and employees of and from all 
costs, claims, damages and liability arising out of or relating to Contained Hazardous 
Lighting Materials Services, acts or omissions of ESCO or third parties relating 
thereto, or injury caused thereby, excepting only such costs, claims, damages or 
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liability as are the direct result of any negligence or willful misconduct of ESCO.  In 
the event that ESCO provides Contained Hazardous Lighting Materials Services per 
Schedule A (Construction Contract), upon disposition of Contained Hazardous 
Lighting Materials by ESCO, ESCO shall provide to Client copies of all manifests or 
other evidence or confirmation of removal of such Contained Hazardous Lighting 
Materials showing Client as the sole generator of such Contained Hazardous Lighting 
Materials upon Client's request for the same.  

 
 
 
SECTION 13.  CONDITIONS BEYOND CONTROL OF THE PARTIES   
 
If a party (“performing party”) shall be unable to reasonably perform any of its obligations 
under this Agreement due to acts of God, insurrections or riots, or similar events, this 
Agreement shall at the other party's option (i) remain in effect but said performing party's 
obligations shall be suspended until the said events shall have ended; or, (ii) be terminated 
upon ten (10) days notice to the performing party, in which event neither party shall have 
any further liability to the other with the exception of payments as defined in Schedule D 
for Services completed up to the time of termination.   
 
 
SECTION 14.  EVENTS OF DEFAULT 
 
14.1 Events of Default by Client.  Each of the following events or conditions shall 

constitute an "Event of Default" by Client: 
 
 (a) any failure by Client to pay ESCO any sum due for a Services of more than 

ten days after written notification by ESCO that Client is delinquent in making 
payment and provided that ESCO is not in default in its performance under the 
terms of this Agreement; or 

 
 (b) any other material failure by Client to perform or comply with the terms and 

conditions of this Agreement, including breach of any covenant contained 
herein, provided that such failure continues for thirty days after notice to 
Client demanding that such failures to perform be cured or if such cure cannot 
be effected in thirty days, Client shall be deemed to have cured default upon 
the commencement of a cure within thirty days and diligent subsequent 
completion thereof; 

 
(c) any representation or warranty furnished by Client in this Agreement which was 

false or misleading in any material respect when made. 
 
14.2 Events of Default by ESCO.  Each of the following events or conditions shall 

constitute an "Event of Default" by ESCO: 
 
 (a) the standards of comfort and service set forth in Schedule H (Standards of 

Comfort / Operating Parameters) are not provided due to failure of ESCO to 
properly design, maintain, repair or adjust the Equipment per the terms of this 
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Agreement except that such failure, if corrected or cured within thirty days 
after written notice by Client to ESCO demanding that such failure be cured, 
shall be deemed cured for purposed of this Agreement. 

 
 (b) any representation or warranty furnished by ESCO in this Agreement is false 

or misleading in any material respect when made; 
 
(c) provided that the operation of the facility is not adversely affected and 

provided that the standards of comfort in Schedule H (Standards of Comfort / 
Operating Parameters) are maintained per the terms of this Agreement, any 
failure by ESCO to perform or comply with the terms and conditions of this 
Agreement, including breach of any covenant contained herein except that 
such failure, if corrected or cured within thirty days after written notice by the 
Client to ESCO demanding that such failure to perform be cured, shall be 
deemed cured for purposes of this Agreement; 

 
 (d) the filing of a bankruptcy petition whether by ESCO or its creditors against 

ESCO which proceeding shall not have been dismissed within thirty days of 
its filing, or an involuntary assignment for the benefit of all creditors or the 
liquidation of ESCO; 

 
 (e) Any material change in ownership or control of the ESCO without the prior 

approval of the Client, which shall not be unreasonably withheld; 
 

(f)  failure by the ESCO to pay any amount due the Client or perform any 
obligation under the terms of this Agreement or the Energy Savings Guarantee 
as set forth in Schedule C (Energy Savings Guarantee). 

 
SECTION 15.  REMEDIES UPON DEFAULT 

 
15.1 Remedies upon Default by Client. In the event the dispute Resolution provisions of 

Section 18 fail to resolve disputes between the Parties pertaining to the terms, 
conditions and obligations of either Party pursuant to this Contract, and in the 
further event Client fails to pay ESCO its compensation under this Agreement when 
due or any other Event of Default by Client occurs, ESCO may, without an election 
of remedies: 

 
(a)  Exercise all remedies available at law or at equity or other appropriate 

proceedings, including bringing an action or actions from time to time for 
recovery of amounts due and unpaid by Client, and/or for specific 
performance and/or damages which shall include all costs and expenses 
reasonably incurred in exercise of its remedy, all amounts due and not 
previously paid (if any) to ESCO (or its contractors) for the Services 
completed in accordance with the Agreement, the reasonable costs incurred in 
the maintenance, protection (and disposition, if any) of property acquired by 
Client under the Agreement, for anticipated profits and overheads, and 
reasonable attorneys' fees;  
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(b) Without limiting the foregoing, and without regard to the existence or non-
existence of any Event of Default by Client, in the event Client fails to 
perform any other duty, covenant or condition under this Agreement after 
thirty (30) days' written notice, ESCO may perform such duty at its option and 
invoice Client for the cost incurred. 

 
15.2 Remedies Upon Default by ESCO.  In the event the dispute Resolution provisions of 

Section 18 fail to resolve disputes between the Parties pertaining to the terms, 
conditions and obligations of either Party pursuant to this Contract, and in the 
further event of Default by ESCO, Client may, without an election of remedies:  

 
(a) Exercise all remedies available at law or equity or other appropriate 

proceedings, including bringing an action or actions from time to time for 
recovery of amounts due and unpaid by ESCO, and/or for specific 
performance and/or for damages which shall include all costs and expenses 
reasonably incurred in exercise of its remedy, including reasonable attorneys' 
fees.   

 
SECTION 16.  ASSIGNMENT 

 
16.1 Assignment by ESCO.  ESCO acknowledges that the Client is induced to enter into 

this Agreement by, among other things, the professional qualifications of the ESCO.  
The ESCO agrees that neither this Agreement nor any right or obligations hereunder 
may be assigned in whole or in part to another firm, without the prior written 
approval of the Client. Notwithstanding the forgoing, ESCO may, with prior written 
approval of the Client, which consent shall not be unreasonably withheld, delegate 
its duties and performance under this Agreement, and/or utilize contractors, 
provided that any assignee(s), delegate(s), or contractor(s) shall fully comply with 
the terms of this Agreement.  ESCO shall remain jointly and severally liable with its 
assignees(s), or transferee(s) to the Client for all of its obligations under this 
Agreement.   

 
16.2 Assignment by Client.  Client may transfer or assign this Agreement and its rights 

and obligations herein to a successor or purchaser of the Premises or an interest 
therein. 

 
SECTION 17.  INDEMNIFICATION, LIMIT OF LIABILITY, CONSEQUENTIAL 

DAMAGES 
 

17.1 Indemnification.  ESCO and Client agree to indemnify, defend and hold each other 
harmless from any and all claims, actions, costs, expenses, damages and liabilities, 
including reasonable attorneys' fees resulting from bodily injury or damage to 
property of others, arising out of, connected with or resulting from the negligence or 
misconduct of their respective employees or other agents in connection with their 
activities within the scope of this Agreement. However, neither party shall indemnify 
the other against claims, damages, expenses or liabilities arising out of, connected 
with or resulting from the negligence or misconduct of the other party. If the parties 
are both at fault, then the obligation to indemnify shall be proportional to fault. The 



City of Prairie Village 14 of 19 Energy Solutions Professionals 
Energy Performance Contract Agreement 

duty to indemnify will continue in full force and effect notwithstanding the expiration 
or early termination of this Agreement with respect to any claims based on facts or 
conditions which occurred prior to termination for a period of two (2) years after such 
expiration or early termination. It is agreed that in providing the Equipment or 
Services included in this Agreement, ESCO is not an insurer, and does not guarantee 
that no damage or injury to persons or property will occur. 

 
17.2 Limited Liability.  ESCO's total liability to Client for damages or injury to persons or 

property that may be caused by or arise through performing any obligation under the 
Agreement shall be limited only to losses proximately caused by ESCO's negligence 
and only to the extent of the Agreement Sum.  Notwithstanding any provision in this 
Agreement to the contrary, neither party, nor its officers, employees, agents, or 
affiliates shall be liable to the other party, its officers, employees, agents, partners, 
affiliates or contractors, for claims for incidental, indirect, consequential, exemplary, 
punitive or other special damages, including but not limited to damages for loss of 
anticipated profits (except as derived from payment or other compensation due for 
performance hereunder), loss of use or revenue, losses by reason of cost of capital 
connected with or resulting from any performance or lack of performance hereunder 
regardless whether a claim is based on contract, tort (including negligence) or theory 
of strict liability; provided, however, that the foregoing limitation is not intended to 
apply to, and shall not be construed to limit or exclude, Client's obligations under this 
Agreement. Neither party shall have any remedy at law or in equity which is 
inconsistent with any provision of this Agreement, and neither party shall have a right 
to terminate this Agreement except as specifically and explicitly set forth in this 
Agreement. 

 
 

SECTION 18.  DISPUTES; MEDIATION; ARBITRATION 
 

18.1 Disputes. Any controversy, claim or dispute of whatever nature arising between the 
parties in connection with this Agreement, including those arising out of or relating to 
any agreement between the parties or the breach, termination, enforceability, scope or 
validity thereof, whether such claim existed prior to or arises on or after the date of 
this Agreement (a "Dispute"), shall be resolved by good faith negotiations between 
ESCO and Client, by mediation or, failing mediation, by binding arbitration in 
accordance with this Section 18.  

 
18.2 Mediation. Neither party shall commence an arbitration proceeding pursuant to the 

provisions set forth below unless such party shall first give a written notice (a 
"Dispute Notice") to the other party setting forth the nature of the Dispute. The parties 
shall attempt in good faith to resolve the Dispute by mediation under the American 
Arbitration Association ("AAA") mediation procedures in effect at the time of this 
Agreement. If the parties cannot agree on the selection of a mediator within 20 days 
after receipt of the Dispute Notice, the mediator will be selected in accordance with 
the AAA procedures. The expenses of the mediation shall be borne equally by the 
parties to the mediation, provided that each party shall pay for and bear the cost of its 
own experts, evidence and counsel.  
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18.3 Arbitration. If any Dispute is not settled by mediation, upon the request of any party 
involved (and without regard to whether or not any provision of this Agreement 
expressly provides for arbitration), such Dispute shall be submitted by either party to 
and settled by arbitration in the state of the location of the Premises in conformance 
with rules of the American Arbitration Association then in effect (or at any other 
place or under any other forum or arbitration mutually acceptable to the parties). Any 
award rendered shall be final and conclusive upon the parties, and a judgment thereon 
may be entered in the highest court of a forum, state or federal, having jurisdiction. 
The expenses of the arbitration shall be borne equally by the parties to the arbitration, 
provided that each party shall pay for and bear the cost of its own experts, evidence 
and counsel. 

 
18.4 Remedies. Notwithstanding the provisions in this Section 18.4, the parties recognize 

that certain business relationships could give rise to the need for one or more of the 
parties to seek emergency, provisional or summary relief and for temporary injunctive 
relief. Immediately following the issuance of any such relief, the parties agree to the 
stay of any judicial proceedings pending mediation or arbitration of all underlying 
claims between the parties. 

 
SECTION 19.  REPRESENTATIONS AND WARRANTIES 

 
19.1 Each party warrants and represents to the other that: 
 
 (a)  it has all requisite power, authority, licenses, permits, and franchises, corporate 

or otherwise, to execute and deliver this Agreement and perform its 
obligations hereunder; 

 
 (b) its execution, delivery, and performance of this Agreement have been duly 

authorized by, or are in accordance with, its organizational instruments, and 
this Agreement has been duly executed and delivered for it by the signatories 
so authorized, and it constitutes its legal, valid, and binding obligation; 

 
 (c) its execution, delivery, and performance of this Agreement will not breach or 

violate, or constitute a default under any Agreement, lease or instrument to 
which it is a party or by which it or its properties may be bound or affected; or 

 
 (d) it has not received any notice, nor to the best of its knowledge is there pending 

or threatened any notice, of any violation of any applicable laws, ordinances, 
regulations, rules, decrees, awards, permits or orders which would materially 
and adversely affect its ability to perform hereunder 

 
 
SECTION 20.  ADDITIONAL REPRESENTATIONS OF THE PARTIES    
 
20.1 Client hereby warrants, represents and promises that it has provided or shall provide 

timely to ESCO, all records relating to energy usage and energy-related 
maintenance of Premises requested by ESCO and the information set forth therein 
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is, and all information in other records to be subsequently provided pursuant to this 
Agreement will be true and accurate in all material respects. 

 
20.2  ESCO hereby warrants, represents and promises that: 
 

a. it shall have provided proof and documentation of required insurance pursuant 
to Section 11 of this Agreement; 

 
b. it shall make available, upon reasonable request, all documents relating to its 

performance under this Agreement, including all contracts and subcontracts 
entered into; 

 
c. it shall use qualified subcontractors and delegates, licensed and bonded in this 

state to perform the work so subcontracted or delegated pursuant to the terms 
hereof; 

 
d. that it is financially solvent, able to pay its debts as they mature and possessed of 

sufficient working capital to complete the Services and perform its obligations 
under this Agreement. 

 
 
SECTION 21.  APPLICABLE LAW    

This Agreement and the construction and enforceability thereof shall be interpreted under 
the laws of the State where the Premises is located. 

 
 
SECTION 22.  COMPLIANCE WITH LAW AND STANDARD PRACTICES   

ESCO shall perform its obligations hereunder in compliance with any and all applicable 
federal, state, and local laws, rules, and regulations, in accordance with sound engineering 
and safety practices, and in compliance with any and all reasonable rules of Client relative 
to the Premises.  ESCO shall be responsible for obtaining all governmental permits, 
consents, and authorizations as may be required to perform its obligations hereunder. 
 
 
SECTION 23.  INDEPENDENT CAPACITY OF THE CONTRACTOR        

The parties hereto agree that ESCO, and any agents and employees of ESCO, in the 
performance of this Agreement, shall act in an independent capacity and not as officers, 
employees, or agents of the Client. 

 
 
SECTION 24  NO WAIVER    

The failure of ESCO or Client to insist upon the strict performance of the terms and 
conditions hereof shall not constitute or be construed as a waiver or relinquishment of either 
party's right to thereafter enforce the same in accordance with this Agreement in the event 
of a continuing or subsequent default on the part of ESCO or Client. 
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SECTION 25  SEVERABILITY   

In the event that any clause or provision of this Agreement or any part thereof shall be 
declared invalid, void, or unenforceable by any court having jurisdiction, such invalidity 
shall not affect the validity or enforceability of the remaining portions of this Agreement 
unless the result would be manifestly inequitable or unconscionable 

 
 
SECTION 26  COMPLETE AGREEMENT   

This Agreement, when executed, together with all Schedules attached hereto or to be 
attached hereto, as provided for by this Agreement shall constitute the entire Agreement 
between both parties and this Agreement may not be amended, modified, or terminated 
except by a written Agreement signed by the parties hereto. 

 
 

SECTION 27  FURTHER DOCUMENTS   

The parties shall execute and deliver all documents and perform all further acts that may be 
reasonably necessary to effectuate the provisions of this Agreement 
 
 
SECTION 28  NOTICE    

Any notice required or permitted hereunder shall be deemed sufficient if given in writing 
and delivered personally or sent by registered or certified mail or telefax (Fax), return 
receipt requested, postage prepaid, or delivered to a nationally recognized express mail 
service, charges prepaid, receipt obtained, to the address shown below or to such other 
persons or addresses as are specified by similar notice. 

 
 

TO ESCO: Energy Solutions Professionals, LLC  
 Attn:  Jeff Flathman 
 9218 Metcalf Avenue, Suite 274 
 Overland Park, KS  66212 
 (913) 439-1865 

 
 

TO CLIENT: City of Prairie Village 
Attention: Quinn Bennion, City Administrator 
7700 Mission Road 

  Prairie Village, KS 66208 
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SECTION 29  CLIENT COMPLIANCE WITH CHECKLIST 

29.1 The parties acknowledge and agree that ESCO has entered into this Agreement upon 
the prospect of earning compensation based on Schedule D (Compensation to 
ESCO), with the commitment to design and install energy-saving and facility-
improvement measures that will result in guaranteed energy and operational savings 
as identified in Schedule C (Energy Savings Guarantee), each of these schedules is 
attached hereto and made a part hereof. 

 
29.2 The parties further acknowledge and agree that the said guaranteed energy savings 

would not likely be obtained unless certain procedures and methods of operation 
designed for energy conservation shall be implemented and followed by Client on a 
regular and continuous basis. 

 
29.3 Client agrees that in order to achieve sustained energy savings over time, it shall be 

necessary to follow, implement and adhere to the energy conservation procedures 
and methods of operation set forth on Schedule H (Standards of Comfort / 
Operating Parameters), and to carry out maintenance procedures as presented in 
Schedule I (Maintenance Responsibilities), each schedule to be attached hereto and 
made a part hereof, after Client's approval. 

 
29.4 Client agrees that ESCO shall have the right to periodically, with prior notice, 

inspect Premises. The primary purpose of these inspections is to assist Client with 
assuring optimal performance and energy savings are achieved and sustained over 
time.  Further, the ESCO will determine if Client is complying, and shall have 
complied with its obligations as set forth above in Section 29.3.  Client shall make 
the Premises available to ESCO for and during each (potential) inspection, and shall 
have the right to witness each inspection and any measurements taken or records 
made. 
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SECTION 30  SPECIAL PROVISIONS   

The signatures of the parties follow the attached Special Provisions (if applicable), which 
Special Provisions are included as part of this Agreement. 
 
 
 IN WITNESS WHEREOF, and intending to be legally bound, the parties hereto 
subscribe their names to this Agreement by their duly authorized officers on the date first 
above written. 
 
 

Energy Solutions Professionals: 

_________________________ By____________________________________ 
Date 

20-5856796  Print Name:  Jeff Flathman ________ 
FEIN 

     Title:  President   ________ 

 

CLIENT: 

_________________________  By:  ________ 
Date 

   Print Name:  Quinn Bennion ________ 
 

   Title:  City Administrator ________ 
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SCHEDULE A 
CONSTRUCTION CONTRACT 

 
 This Construction Contract (the “Contract”) is made and entered into as of 
_______                                  between Energy Solutions Professionals (“Contractor”), 
and City of Prairie Village (“Client”), for the purpose of installing certain energy, water 
conservation or other equipment, described in Attachment A (Equipment & Scope of 
Work), for the Client's property and buildings (the “Premises”, Attachment B 
(Premises)). 
 

RECITALS 
 
 WHEREAS, Client owns and operates the Premises, and is in need of energy 
saving equipment designed to save costs at said Premises; 
 
 WHEREAS, Contractor has completed an investment grade audit (the “IGA”) of 
the premises under a separate contract and is willing to design and install certain facility 
improvement measures (the “Work”); 
 
 WHEREAS, Client desires to retain Contractor to purchase, install certain 
equipment of the type or class described in Attachment A, attached hereto; and 
 
 NOW, THEREFORE, in consideration of the mutual promises and covenants 
contained herein, and intending to be legally bound hereby, Client and Contractor hereto 
covenant and agree as follows: 
 
 
ARTICLE 1. CONTRACT DEFINITIONS 
 

1.1 "Change Order" shall mean a document signed by Contractor and Client to amend 

the Contract. 

1.2 "Client" shall mean the owner and its duly authorized agents and employees. The 

address of Client is 7700 Mission Road, Prairie Village, KS 66208. 

1.3 "Contract" shall mean the written agreement between Contractor and the Client as 

to the work that Contractor has agreed to furnish. This Contract shall be the 

Construction Contract and shall include all documents attached thereto or 

referenced therein. 

1.4 "Contract Start Date" is identified at the top of the Contract and shall mean the 

date of the beginning of final design and construction of the scope of work. 

1.5 "Contract Sum" shall mean the total contract price(s) payable to Contractor as 

detailed in Attachment C (Compensation to Contractor).  

1.6 "Day" or "days", unless otherwise expressly defined in the Contract, shall mean a 
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calendar day or days of twenty-four (24) hours each.  

1.7 "Equipment" shall mean the items described in Attachment A attached to this 

Contract 

1.8 "Contractor" shall mean Energy Solutions Professionals, LLC., and its duly 

authorized agents, contractors and employees. The address of Energy Solutions 

Professionals, LLC is 9218 Metcalf Ave, Suite 274, Overland Park, KS 66212.  

1.9 "Final Completion" shall mean the completion of the Project including all punch 

list items finished, documents per Attachment J (Project Closeout Documents) 

have been delivered to Client as mutually agreed by Client and Contractor, and 

evidenced by the execution of Attachment I (Certificate of Final Completion).  

1.10 "Project" shall mean the facility, specification of scope of work identified in the 

Contract being constructed or worked on  

1.11 “Premises" shall mean the contiguous land upon which the Project is being 

constructed or where the premises reside.  Attachment B 

1.12 "Scope of Work" shall mean the labor, equipment, supplies, goods, (including raw 

materials, components, intermediate assemblies and end products) or materials and 

related services to be furnished under the Contract and the carrying out of all 

obligations imposed by the Contract as described in detail in Attachment A.  

1.13 "Substantial Completion" shall mean the date determined by the Contractor and 

mutually agreed to by Client when the work or designated portion thereof is 

complete in accordance with the Contract and the final punch list has been 

delivered, so the Client may beneficially utilize the equipment and occupy the work 

or designated portion thereof for its intended use. Execution of Attachment H 

(Certificate of Substantial Completion) shall signify Substantial Completion 

 
ARTICLE 2. CONTRACT ATTACHMENTS   
 
The Contractor has prepared and the Client has approved and accepted the Attachments 
as set forth below, copies of which are attached hereto and made a part of this Contract 
by reference. 

 
Attachment A  Equipment & Scope of Work 
Attachment B  Premises 
Attachment C  Compensation to Contractor 
Attachment D  Construction and Installation Schedule 
Attachment E  Project Bonding Requirements 
Attachment F  Standards of Comfort / Operating Parameters 
Attachment G  Contractor’s Training Responsibilities 
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Attachment H  Certificate of Substantial Completion 
Attachment I  Certificate of Final Completion 
Attachment J  Project Closeout Documents 
Attachment K  Subcontractor Grant Flowdown Requirements 

 
ARTICLE 3. CONTRACTOR'S DUTIES 
 
3.1 Performance of the Construction Work.  Contractor shall install the Equipment and 

perform the Work in the manner set forth herein.  Contractor shall proceed in 
accordance with the construction schedule set out in Attachment D. 

 
3.2 Training by Contractor.  Contractor shall conduct the training program described in 

Attachment G, which shall be completed prior to acceptance of the Work by client. 
 
3.3 Differing Site Conditions.  Contractor shall promptly notify Client in writing upon 

discovery of any: (a) subsurface or latent physical conditions at the Premises 
differing materially from those indicated in the Contract, or (b) theretofore 
unknown physical conditions at the Premises, of an unusual nature, differing 
materially from those ordinarily encountered and generally recognized as inherent 
in the Scope of Work of the character provided for in the Contract.  Client shall 
investigate the conditions, and if it finds that such conditions do so materially differ 
and cause an increase or decrease in the Client's cost of, or the time required for, 
performance of any part of the Work under the Contract, and which could not have 
reasonably been anticipated by Contractor, whether or not changed as a result of 
such conditions, an equitable adjustment shall be made in the Contract Sum, time of 
completion and/or other terms and conditions of the Contract, and the Contract shall 
be modified in writing accordingly by a written Change Order.  

 
ARTICLE 4. PAYMENTS TO CONTRACTOR 
 
 
4.1 Billing Information Procedure.  Payments due to Contractor under Attachment C 

(including any Change Orders) shall be calculated each month in the following 
manner: 

 
a. Progress Payment Application.  By no later than the 5th day of each month, 

Contractor shall submit an application for payment (the “Payment 
Application”) to the Client;  each application will represent the amount of 
equipment provided and scope of work complete through the end of the 
previous month less the amounts requested in previous Payment 
Applications.  The Payment Application shall subtract the correct amount of 
Retainage. 

 
b. Final Payment Application.  Upon execution of Final Completion, Contractor 

shall submit a final application for payment (the “Final Payment 
Application”) to the Client;  Final Payment Application will represent the 
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amount of equipment provided and scope of work complete not included in 
previous Payment Applications as well as the amount of Retainage that has 
not been billed in Payment Applications. 

  
4.2 Payment.  Client shall pay Contractor within thirty days of receipt of Contractor's 

invoice. If not paid within 30 days, a $150 late fee will be assessed. 
 
4.3 Retainage.  Client shall retain 5% of each progress payment application.  
 
4.4 Late Payment.  Amounts not paid to Client will accrue interest at 12% per annum for 

the number of days from the due date until the payment due is made in full. 
 
 
ARTICLE 5. PERMITS AND APPROVALS; COORDINATION 
 
5.1 Permits and Approvals.  Client shall use its best efforts to assist Contractor in 

obtaining all necessary permits and approvals for installation of the Equipment.  In 
no event shall Client, however, be responsible for payment of any permits.  The 
equipment installed by Contractor shall conform to all federal, state and local code 
requirements.  Contractor shall furnish copies of each permit or license which is 
required to perform the work to the Client before the Contractor commences the 
portion of the work requiring such permit or license.   

 
5.2 Coordination.  The Client and Contractor shall coordinate the activities of 

Contractor's equipment installers with those of the Client, its employees, and agents.  
Contractor shall not commit or permit any act which will interfere with the 
performance of business activities conducted by the Client or its employees without 
prior written approval of the Client. 

 
 
ARTICLE 6. EQUIPMENT 
 
6.1 Ownership of Existing Equipment Ownership of the equipment and materials 

presently existing at the Premises at the time of execution of this Contract shall 
remain the property of the Client even if it is replaced or its operation made 
unnecessary by work performed by Contractor pursuant to this Contract.  If 
applicable, Contractor shall advise the Client in writing of all equipment and 
materials to be replaced at the Premises and the Client shall within thirty days 
designate in writing to Contractor which equipment and materials that should not be 
disposed of off-site by Contractor.  It is understood and agreed to by both Parties 
that the Client shall be responsible for and designate the location and storage for 
any equipment and materials that should not be disposed of off-site.  Contractor 
shall be responsible for the disposal of all equipment and materials designated by 
the Client as disposable off-site in accordance with all applicable laws and 
regulations regarding such disposal. 
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6.2 New Equipment.  All new equipment or materials supplied to the Client shall 
become the property of the Client. 

 
6.3 Startup and Equipment Commissioning:  The Contractor shall conduct a thorough 

and systematic performance test of each element and total system of the installed 
Equipment in accordance with Attachment F (Standards of Comfort / Operating 
Parameters) and prior to acceptance of the project by Client.  The Contractor shall 
provide notice to the Client of the scheduled test(s) and the Client and/or its 
designees shall have the right to be present at any or all such tests conducted by 
Contractor and/or manufacturers of the Equipment.  The Contractor shall be 
responsible for correcting and/or adjusting all deficiencies in systems and 
Equipment operations that may be observed during system commissioning 
procedures. 

 
6.4 Location and access.  Client shall provide mutually satisfactory rent-free space for 

the installation and operation of the Equipment and shall protect such Equipment in 
the same careful manner that Client protects its own property. Client shall provide 
access to the Premises for Contractor and its contractors or subcontractors during 
regular business hours, or such other hours as may be requested by Contractor and 
reasonably acceptable to Client, to install, adjust, inspect, maintain and repair the 
Equipment and to otherwise complete the Work and other duties and 
responsibilities under this Contract. Contractor shall have free access to the 
Premises to correct any emergency condition. 

 
6.5 Damage or Destruction of Equipment.  If any significant item of Equipment is 

irreparably damaged by the negligence or willful misconduct of an employee of the 
Client, destroyed, or stolen, and if Client fails to repair or replace said item within a 
reasonable period of time, not to exceed 120 days, Contractor may terminate this 
Contract by delivery of a written notice to Client, whereupon both parties shall have 
no further liability to each other. Any such termination shall not be considered an 
Event of Default on the part of either party 

 
 
 
ARTICLE 7.  PERFORMANCE BY CONTRACTOR    
 
7.1 Performance by Contractor. Contractor shall perform all tasks/phases under the 

Contract, including construction, and install the Equipment in such a manner so as 
not to harm the structural integrity of the buildings or their operating systems and so 
as to conform to the standards set forth in Attachment F and the construction 
schedule specified in Attachment D.  Contractor shall repair and restore to its 
original condition any area of damage caused by Contractor’s performance under 
this Contract.  The Client reserves the right to review the work performed by 
Contractor and to direct Contractor to take certain corrective action if, in the 
opinion of the Client, the structural integrity of the Premises or its operating system 
is or will be harmed.  All costs associated with such corrective action to damage 
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caused by Contractor’s performance of the work shall be borne by Contractor. 
Contractor shall remain responsible for the professional and technical accuracy of 
all services performed under this Contract, whether by the Contractor or its 
subcontractors or others on its behalf. 

 
 

  
 
ARTICLE 8.  CONTRACTOR'S PROPERTY/CASUALTY/INSURANCE 
 
8.1 At all times during the term of this Contract, Contractor shall maintain in full force 

and effect, at its expense:  (1) Workmen's Compensation Insurance sufficient to 
cover all of the employees of (Contractor) working to fulfill this Contract, and (2) 
Casualty and Liability Insurance on the Equipment and Liability Insurance for its 
employees and the possession, operation, and service of the Equipment.  The limits 
of such insurance shall be not less than $500,000 for injury to or death of one 
person in a single occurrence and $1 million for injury to or death of more than one 
person in a single occurrence and $500,000 for a single occurrence of property 
damage.  Such policies shall name the Client as an additional insured. 

 
8.2 Prior to commencement of work under this Contract, Contractor will be required to 

provide Client with current certificates of insurance specified above.   These 
certificates shall contain a provision that coverage afforded under the policies will 
not be canceled or changed until at least thirty (30) days' prior written notice has 
been given to Client. 

 
8.3 Contractor shall be responsible for (i) any damage to the Equipment or other 

property on the Premises and (ii) any personal injury where such damage or injury 
occurs as a result of Contractor's performance under this Contract. 

 
 
ARTICLE 9.  HAZARDOUS MATERIALS; ENVIRONMENTAL 
REQUIREMENTS  
 
9.1 Client recognizes that in connection with the Scope of Work at the Premises, 

Contractor may encounter, but is not responsible for, (a) asbestos and materials 
containing asbestos, (b) pollutants, petroleum, urea formaldehyde, hazardous 
wastes, hazardous materials or contaminants, (c) lamps and ballasts containing 
PCB's & DEHP, (collectively, clauses (a), (b) and (c) constitute "Hazardous 
Materials"), and (d) the storage, handling, use, transportation, treatment, or the 
disposal, discharge, leakage, detection, removal or containment thereof. The 
materials and activities listed in the foregoing sentence are referred to as "Excluded 
Materials and Activities." Client acknowledges that Client is the sole generator of 
any Excluded Materials and Activities and is solely responsible for every aspect of 
the Excluded Materials and Activities. Client agrees that if performance of Work 
involves any Excluded Materials and Activities, Contractor may perform or arrange 
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for the performance of such Work but Client shall bear the sole risk and 
responsibility therefore. Furthermore, in handling any of Client's property, 
including, without limitation, Client's lighting ballasts that may contain PCBs or 
DEHP and Clients fluorescent tubes, Contractor does not take title to any such 
property, nor does Contractor assume any responsibility for the storage, handling, 
use, transportation, treatment, disposal, discharge, leakage, detection, removal or 
containment of such property. Client shall be solely responsible for disposing of its 
Hazardous Materials in a timely manner and in accordance with all federal, state 
and local laws, statutes and regulations applicable thereto. At Contractor's option, 
certain costs associated with Scope of Work related to Excluded Materials and 
Activities necessary for the implementation of the Equipment may be included in 
the Contract Sum, notwithstanding the fact that such costs are the responsibility of 
Client and shall be incurred by Client. In furtherance of the foregoing Client agrees 
to release, indemnify, defend and hold harmless Contractor, its directors, 
consultants, contractors, and officers, agents, assignees and employees of and from 
all costs, claims, damages and liability arising out of or relating to Excluded 
Materials and Activities, acts or omissions of Contractor or third parties relating 
thereto, or injury caused thereby, excepting only such costs, claims, damages or 
liability as are the direct result of any gross negligence or willful misconduct of 
Contractor. Upon disposition of Hazardous Materials by Client, Client shall provide 
to Contractor copies of all manifests or other evidence or confirmation of removal 
of such Hazardous Materials showing Client as the sole generator of such 
Hazardous Materials upon Contractor's request for the same.  

 
 
 
ARTICLE 10.  CONDITIONS BEYOND CONTROL OF THE PARTIES   

 
10.1 If a party (“performing party”) shall be unable to reasonably perform any of its 

obligations under this Contract due to acts of God, insurrections or riots, or similar 
events, this Contract shall at the other party's option (i) remain in effect but said 
performing party's obligations shall be suspended until the said events shall have 
ended; or, (ii) be terminated upon ten (10) days notice to the performing party, in 
which event neither party shall have any further liability to the other.   

 
 
 
ARTICLE 11.  EVENTS OF DEFAULT 
 
11.1 Events of Default by Client.  Each of the following events or conditions shall 

constitute an "Event of Default" by Client: 
 

a. any failure by Client to pay Contractor any sum due work completed of more 
than ten days after written notification by Contractor that Client is delinquent in 
making payment and provided that Contractor is not in default in its 
performance under the terms of this Contract; or 
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b. any other material failure by Client to perform or comply with the terms and 

conditions of this Contract, including breach of any covenant contained herein, 
provided that such failure continues for thirty days after notice to Client 
demanding that such failures to perform be cured or if such cure cannot be 
effected in thirty days, Client shall be deemed to have cured default upon the 
commencement of a cure within thirty days and diligent subsequent completion 
thereof; 

 
c. any representation or warranty furnished by Client in this Contract which was 

false or misleading in any material respect when made. 
 
11.2 Events of Default by Contractor.  Each of the following events or conditions shall 

constitute an "Event of Default" by Contractor: 
 

a. any representation furnished by Contractor in this Contract is false or 
misleading in any material respect when made; 

 
b. failure to furnish and install the Equipment and make it ready for use within the 

time specified by this Contract as set forth in Attachment A and Attachment G; 
 

c. any failure by Contractor to perform or comply with the terms and conditions of 
this Contract, including breach of any covenant contained herein except that 
such failure, if corrected or cured within thirty days after written notice by the 
Client to Contractor demanding that such failure to perform be cured, shall be 
deemed cured for purposes of this Contract; 

 
d. any lien or encumbrance upon the equipment by any subcontractor, laborer or 

materialman of Contractor; 
 

e. the filing of a bankruptcy petition whether by Contractor or its creditors against 
Contractor which proceeding shall not have been dismissed within thirty days of 
its filing, or an involuntary assignment for the benefit of all creditors or the 
liquidation of Contractor; 

 
f. Any material change in ownership or control of the Contractor without the prior 

approval of the Client, which shall not be unreasonably withheld; 
 
 
ARTICLE 12.  REMEDIES UPON DEFAULT 

 
12.1 Remedies upon Default by Client. In the event Client fails to pay Contractor its 

compensation under this Contract when due or any other Event of Default by Client 
occurs, Contractor may, without an election of remedies:  
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a. Exercise all remedies available at law or at equity or other appropriate 
proceedings, including bringing an action or actions from time to time for 
recovery of amounts due and unpaid by Client, and/or for specific performance 
and/or damages which shall include all costs and expenses reasonably incurred 
in exercise of its remedy, all amounts due and not previously paid (if any) to 
Contractor (or its subcontractors) for the Scope of Work completed in 
accordance with the Contract, the reasonable costs incurred in the maintenance, 
protection (and disposition, if any) of property acquired by Client under the 
Contract, for anticipated profits and overheads, and reasonable attorneys' fees; 

 
b. Without recourse to legal process, terminate this Contract by delivery of written 

notice declaring termination; and 
 

c. Without limiting the foregoing, and without regard to the existence or non-
existence of any Event of Default by Client, in the event Client fails to perform 
any other duty, covenant or condition under this Contract after thirty (30) days' 
written notice, Contractor may perform such duty at its option and invoice 
Client for the cost incurred. 

 
12.2 Remedies Upon Default by Contractor.  In the Event of Default by Contractor, 

Client may, without an election of remedies:  
 

a. Exercise all remedies available at law or equity or other appropriate 
proceedings, including bringing an action or actions from time to time for 
uncompleted Work by Contractor, which shall include all costs and expenses 
reasonably incurred in exercise of its remedy, including reasonable attorneys' 
fees; and  

 
b. Without recourse to legal process, terminate this Contract by delivery of a 

written notice declaring termination. 
 

ARTICLE 13.  ASSIGNMENT 
 

13.1  Assignment by Contractor.  Contractor acknowledges that the Client is induced to 
enter into this Contract by, among other things, the professional qualifications of 
Contractor.  Contractor agrees that neither this Contract nor any right or obligations 
hereunder may be assigned in whole or in part to another firm, without the prior 
written approval of the Client.   

  
Notwithstanding the foregoing, Contractor may, with prior written approval of the 
Client, which consent shall not be unreasonably withheld, delegate its duties and 
performance under this Contract, and/or utilize contractors, provided that any 
assignee(s), delegate(s), or contractor(s) shall fully comply with the terms of this 
Contract.  Notwithstanding the provisions of this paragraph, the Contractor shall 
remain jointly and severally liable with its assignees(s), or transferee(s) to the Client 
for all of its obligations under this Contract.   
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13.2  Assignment by Client.  Client may transfer or assign this Contract and its rights and 

obligations herein to a successor or purchaser of the Premises or an interest therein. 
 
ARTICLE 14.  INDEMNIFICATION, LIMIT OF LIABILITY, 

CONSEQUENTIAL DAMAGES 
 

14.1 Indemnification.  Contractor and Client agree to indemnify, defend and hold each 
other harmless from any and all claims, actions, costs, expenses, damages and 
liabilities, including reasonable attorneys' fees resulting from bodily injury or 
damage to property of others, arising out of, connected with or resulting from the 
negligence or misconduct of their respective employees or other agents in 
connection with their activities within the scope of this Contract. However, neither 
party shall indemnify the other against claims, damages, expenses or liabilities 
arising out of, connected with or resulting from the negligence or misconduct of the 
other party. If the parties are both at fault, then the obligation to indemnify shall be 
proportional to fault. The duty to indemnify will continue in full force and effect 
notwithstanding the expiration or early termination of this Contract with respect to 
any claims based on facts or conditions which occurred prior to termination for a 
period of two (2) years after such expiration or early termination. It is agreed that in 
providing the Equipment or Services included in this Contract, Contractor is not an 
insurer, and does not guarantee that no damage or injury to persons or property will 
occur. 

 
14.2  Damage Limitations. 
 

a. Contractor's total liability to Client for damages or injury to persons or property 
that may be caused by or arise through furnishing and installing equipment 
under the Contract shall be limited only to losses proximately caused by 
Contractor's negligence and only to the extent of the Contract Sum. 

 
b. Notwithstanding any provision in this Contract to the contrary, neither party, 

nor its officers, employees, agents, or affiliates shall be liable to the other party, 
its officers, employees, agents, partners, affiliates or contractors, for claims for 
incidental, indirect, consequential, exemplary, punitive or other special 
damages, including but not limited to damages for loss of anticipated profits 
(except as derived from payment or other compensation due for performance 
hereunder), loss of use or revenue, losses by reason of cost of capital connected 
with or resulting from any performance or lack of performance hereunder 
regardless whether a claim is based on contract, tort (including negligence) or 
theory of strict liability; provided, however, that the foregoing limitation is not 
intended to apply to, and shall not be construed to limit or exclude, Client's 
obligations under this Contract. Neither party shall have any remedy at law or in 
equity which is inconsistent with any provision of this Contract, and neither 
party shall have a right to terminate this Contract except as specifically and 
explicitly set forth in this Contract. 
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ARTICLE 15.  DISPUTES; MEDIATION; ARBITRATION 

 
15.1 Disputes. Any controversy, claim or dispute of whatever nature arising between the 

parties in connection with this Contract, including those arising out of or relating to 
any agreement between the parties or the breach, termination, enforceability, scope 
or validity thereof, whether such claim existed prior to or arises on or after the date 
of this Contract (a "Dispute"), shall be resolved by good faith negotiations between 
Contractor and Client, by mediation or, failing mediation, by binding arbitration in 
accordance with this Article 15.  

 
15.2 Mediation. Neither party shall commence litigation proceeding pursuant to the 

provisions set forth below unless such party shall first give a written notice (a 
"Dispute Notice") to the other party setting forth the nature of the Dispute. The 
parties shall attempt in good faith to resolve the Dispute by mediation under the 
American Arbitration Association ("AAA") mediation procedures in effect at the 
time of this Contract. If the parties cannot agree on the selection of a mediator 
within 20 days after receipt of the Dispute Notice, the mediator will be selected in 
accordance with the AAA procedures. The expenses of the mediation shall be borne 
equally by the parties to the mediation, provided that each party shall pay for and 
bear the cost of its own experts, evidence and counsel.  

 
15.3 Arbitration. If any Dispute is not settled by mediation, upon the request of any party 

involved (and without regard to whether or not any provision of this Contract 
expressly provides for arbitration), such Dispute may be submitted by either party 
to and settled by arbitration in state of location of Premises in conformance with 
rules of the American Arbitration Association then in effect (or at any other place or 
under any other forum or arbitration mutually acceptable to the parties). Any award 
rendered shall be final and conclusive upon the parties, and a judgment thereon may 
be entered in the highest court of a forum, state or federal, having jurisdiction. The 
expenses of the arbitration shall be borne equally by the parties to the arbitration, 
provided that each party shall pay for and bear the cost of its own experts, evidence 
and counsel. 

 
15.4 Remedies.  Notwithstanding the provisions in this Article 15.4, the parties 

recognize that certain business relationships could give rise to the need for one or 
more of the parties to seek emergency, provisional or summary relief and for 
temporary injunctive relief. Immediately following the issuance of any such relief, 
the parties agree to the stay of any judicial proceedings pending mediation or 
arbitration of all underlying claims between the parties. 

 
ARTICLE 16.  REPRESENTATIONS AND WARRANTIES   
 
16.1 Each party warrants and represents to the other that: 
 

a. it has all requisite power, authority, licenses, permits, and franchises, corporate 
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or otherwise, to execute and deliver this Contract and perform its obligations 
hereunder; 

 
b. its execution, delivery, and performance of this Contract have been duly 

authorized by, or are in accordance with, its organizational instruments, and this 
Contract has been duly executed and delivered for it by the signatories so 
authorized, and it constitutes its legal, valid, and binding obligation; 

 
c. its execution, delivery, and performance of this Contract will not breach or 

violate, or constitute a default under any Contract, lease or instrument to which 
it is a party or by which it or its properties may be bound or affected; or 

 
d. it has not received any notice, nor to the best of its knowledge is there pending 

or threatened any notice, of any violation of any applicable laws, ordinances, 
regulations, rules, decrees, awards, permits or orders which would materially 
and adversely affect its ability to perform hereunder 

 
 

ARTICLE 17.  ADDITIONAL REPRESENTATIONS OF THE PARTIES 
 

17.1 Client Warranties.  Client hereby warrants, represents and promises that it has 
provided or shall provide timely to Contractor, all information in records to be 
subsequently provided pursuant to this Contract will be true and accurate in all 
material respects. 

 
17.2  Contractor Warranties.  Contractor hereby warrants, represents and promises that: 
 

a. It shall have provided proof and documentation of required insurance pursuant 
to Article 11 of this Contract; 
 

b. it shall make available, upon reasonable request, all documents relating to its 
performance under this Contract, including all contracts and subcontracts 
entered into; 

 
c. it shall use qualified subcontractors and delegates, licensed and bonded in this 

state to perform the work so subcontracted or delegated pursuant to the terms 
hereof; 

 
d. that it is financially solvent, able to pay its debts as they mature and possessed 

of sufficient working capital to complete the Scope of Work and perform its 
obligations under this Contract. 

 
ARTICLE 18.  APPLICABLE LAW    
 
This Contract and the construction and enforceability thereof shall be interpreted under 
the laws of the State of the location of the Premises. 
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ARTICLE 19.  COMPLIANCE WITH LAW AND STANDARD PRACTICES   
 
Contractor shall perform its obligations hereunder in compliance with any and all 
applicable federal, state, and local laws, rules, and regulations, in accordance with sound 
engineering and safety practices, and in compliance with any and all reasonable rules of 
Client relative to the Premises.  Contractor shall be responsible for obtaining all 
governmental permits, consents, and authorizations as may be required to perform its 
obligations hereunder 

 
ARTICLE 20.  INDEPENDENT CAPACITY OF THE CONTRACTOR    
 
The parties hereto agree that Contractor, and any agents and employees of Contractor, in 
the performance of this Contract, shall act in an independent capacity and not as officers, 
employees, or agents of the Client. 

 
ARTICLE 21  NO WAIVER   
 
The failure of Contractor or Client to insist upon the strict performance of the terms and 
conditions hereof shall not constitute or be construed as a waiver or relinquishment of 
either party's right to thereafter enforce the same in accordance with this Contract in the 
event of a continuing or subsequent default on the part of Contractor or Client. 

 
 
ARTICLE 22  SEVERABILITY   
 
In the event that any clause or provision of this Contract or any part thereof shall be 
declared invalid, void, or unenforceable by any court having jurisdiction, such invalidity 
shall not affect the validity or enforceability of the remaining portions of this Contract 
unless the result would be manifestly inequitable or unconscionable 

 
ARTICLE 23  COMPLETE CONTRACT   
 
This Contract, when executed, together with all Attachments attached hereto or to be 
attached hereto, as provided for by this Contract shall constitute the entire Contract 
between both parties and this Contract may not be amended, modified, or terminated 
except by a written Contract signed by the parties hereto. 

 
ARTICLE 24  FURTHER DOCUMENTS 

 
The parties shall execute and deliver all documents and perform all further acts that may 
be reasonably necessary to effectuate the provisions of this Contract 

 
ARTICLE 25  NOTICE   
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Any notice required or permitted hereunder shall be deemed sufficient if given in writing 
and delivered personally or sent by electronic mail, registered or certified mail or telefax 
(Fax), return receipt requested, postage prepaid, or delivered to a nationally recognized 
express mail service, charges prepaid, receipt obtained, to the address shown below or to 
such other persons or addresses as are specified by similar notice. 

 
 

TO CONTRACTOR: Energy Solutions Professionals 
    Attention: Jeff Flathman, President 
    9218 Metcalf, Suite 274 
    Overland Park, KS 66212  

 (913) 381-2800 
 
TO CLIENT: City of Prairie Village 

Attention: Quinn Bennion, City Administrator 
7700 Mission Road 

  Prairie Village, KS 66208 
  (913)-385-4601 
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ARTICLE 26  SPECIAL PROVISIONS   
 
The signatures of the parties follow the attached Special Provisions (if applicable), which 
Special Provisions are included as part of this Contract. 

 
 IN WITNESS WHEREOF, and intending to be legally bound, the parties hereto 
subscribe their names to this Contract by their duly authorized officers on the date first 
above written. 
 
CONTRACTOR: 
 
_________________________  By:   
Date 

20-5856796  Print Name:  Jeff Flathman  
FEIN         

   Title:  President  
 
 
CLIENT: 
 
_________________________  By:   
Date 

   Print Name:  Quinn Bennion         

   Title:  City Administrator 
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ATTACHMENTA 
 

SCOPE OF WORK 
 
 

GENERAL NOTES TO ALL SCOPE 
1. Sales taxes are excluded on all work performed, as the project is tax exempt.  Client 

will provide ESCO sales tax exemption certificate. 
2. For the purposes of low voltage control wiring, plenum rate cable may be used in 

concealed areas provided it is tied up to avoid sagging.  In exposed areas, conduit or 
wiremold must be used as consistent with raceway currently existing in the 
room/building. 

 
 
 

ENERGY/FACILITY IMPROVEMENTS PROJECT 
Note: This Energy Conservation Project is being partially funded through an ARRA 
grant and therefore will follow rules and guidelines for ARRA funded projects. 

 
ECM 1 – Lighting Retrofits 
1. Provide and install new lamps, ballasts, fixtures in the quantities and locations described in the 

following lighting construction table. 
2. Remove all existing lamps and ballasts (per lighting construction table) and properly recycle. 

Provide official certificate of recycling on all recycled lighting components. 
3. Remove and properly dispose of all other materials not being recycled as described above.   
4. Provide dumpsters as necessary. 
5. Provide storage containers for all materials on site during installation. 
6. Replacement of wiring and circuits is NOT included unless specifically noted in the lighting 

construction table. 
7. Replacement of lenses / diffusers is NOT included unless specifically noted in the following 

lighting construction table. 
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Lighting Improvement description City Hall
Police 
Station

Community 
Center

City Hall / 
Police 

Station - 
exterior 
lighting

Public 
Works A

Public 
Works D

Public 
Works G TOTAL

Conv. Kit - EB & 28w lamps (2L) -             5                  -              -              -         -         -         5            
Conv. Kit - EB & 28w lamps (4L) 28              8                  -              -              10          2            15          63          
Conv. Kit - EB & 28w lamps (4L) - high ballast factor ballast -             -                -              -              2            9            -         11          
Delamp - 4L to 2L - low wattage EB & 28w lamps (2L) 11              16                 7                 -              -         -         -         34          
Delamp from 3L to 2L - low wattage EB & 28w lamps (2L) -             -                -              -              1            -         -         1            
Lamp replacement with 28 watt lamp (1L) 5                34                 -              -              3            -         -         42          
Low wattage EB & 17w lamps (2L) -             2                  -              -              -         -         -         2            
Low wattage EB & 25w lamps (2L) 8                2                  -              -              -         -         -         10          
Low wattage EB & 28w lamps (1L) -             -                -              -              -         -         2            2            
Low wattage EB & 28w lamps (2L) 62              48                 -              -              2            2            23          137        
Low wattage EB & 28w lamps (3L) -             -                -              -              30          6            -         36          
Low wattage EB & 28w lamps (4L) 58              41                 14               -              13          16          -         142        
Retrofit kit - white reflector, low wattage EB & 28w lamps (2L) 30              57                 -              -              4            7            -         98          
Screw-in TWIST CFL 13w (1L) 14              -                2                 -              -         -         -         16          
Replace lamp - Sylvania CF23EL/BR40/BL/1 screw in flood -             -                9                 -              -         -         -         9            
Replace lamp - Sylvania LED6MR16/DIM/830/FL40 36              -                -              -              -         -         -         36          
Replace lamp - Sylvania LED8G25/DIM/F/830 28              -                8                 -              -         -         -         36          
Replace lamp - Sylvania LED8PAR20/DIM/830/FL40 18              -                -              -              -         -         -         18          
Retrofit kit - 1st Source Lighting - UISB series 100w induction -             -                -              2                 -         -         1            3            
Retrofit kit - Lithonia MRP series 100w induction -             -                -              16               -         -         -         16          
Retrofit kit - Sylvania area light LED 55 -             -                -              8                 -         -         -         8            
NEW - 6 lamp T8 - Williams AL series - 28w lamps w/HBF ballast -             -                -              -              17          -         -         17          
NEW 40w induction wall pack - USLightingTech -             -                -              5                 -         2            4            11          
NEW 42T flood light - RAB Future Flood -             -                -              6                 8            -         2            16          
NEW canopy fixture - 42T compact fluorescent - Williams  SMSQ12 series -             -                -              -              10          -         -         10          
NEW LED Exit (RED) 4                7                  -              -              -         4            -         15          
NEW LED Exit (RED) - w/bug eye -             -                -              -              1            -         -         1            
NEW low bay fixture - 42T compact fluorescent - Williams  SMPG series -             -                -              -              3            -         -         3            

TOTALS 302             220               40               37               104        48          47          798        

DO NOTHING - NO RETROFIT 59              139               1                 3                 1            -         -         203        

TOTAL NUMBER OF FIXTURES AUDITED 361             359               41               40               105        48          47          1,001     
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ECM 2 – Water Efficiency Upgrades 
1. Provide and install plumbing fixtures, components, etc in the quantities and locations as 

shown in the following water efficiency construction table. 
2. Remove and properly dispose of all demolished materials not being recycled as described 

above.  Provide dumpsters as necessary. 
3. Provide storage containers for all materials on site during installation. 
4. Replacement of shutoff, diverting, isolation, and/or stop valves is NOT included unless 

specifically noted in the water efficiency construction table. 
5. Repairs to pre-existing damage such as missing, loose, cracked, or broken tiles are NOT 

included. 
6. Faucet modifications are limited to that of flow aerators and do NOT include repair of leaking 

faucets, valve stems, etc. unless specifically noted in the water efficiency construction table. 
7. Repair of cracked or leaking basins / bowls is NOT included unless specifically noted 

otherwise in the water efficiency construction table. 
8. Repair and/or replacement of broken faucet / shower handles is NOT included unless 

specifically noted in the water efficiency construction table. 
9. Installation of ADA equipment is limited to equipment that is existing ADA fixtures as 

defined in the following water efficiency construction table. 
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PROJECT SCOPE BY BUILDING AND MEASURE
Building Name Existing Fixture Description Measure  Description Data Total

City Hall Urinal Wall Round Sloan Don't Do - Low Consumption Existing Qty 2
Qty Upgraded 0

Closet Wall Elongated Sloan New wall mounted elongated bowl retrofit existing valve to 1.6 gpf Existing Qty 8
Qty Upgraded 8

Shower Plastic Standard Don't Do - Low Consumption Existing Qty 2
Qty Upgraded 0

Urinal Wall Elongated Sloan Don't Do - Low Consumption Existing Qty 2
Qty Upgraded 0

Lavatory Sink 4" Centerset Standard - wristblades, gooseneck Retrofit existing faucet with 1.5 gpm vandal proof laminar flow moderator Existing Qty 4
Qty Upgraded 4

Kitchen Sink 8" Centerset Standard - Single Handle Mixing Retrofit existing faucet with 1.5 gpm vandal proof laminar flow moderator Existing Qty 2
Qty Upgraded 2

Lavatory Sink 8" Centerset Standard Retrofit existing faucet with 1.5 gpm vandal proof laminar flow moderator Existing Qty 4
Qty Upgraded 4

City Hall Sum of Existing Qty 24
City Hall Sum of Qty Upgraded 18
Community Center Closet Floor Elongated Tank ADA Don't Do - Low Consumption Existing Qty 1

Qty Upgraded 0
New 1.6 gpf gravity flush ADA tank toilet with elongated bowl 12" rough in Existing Qty 2

Qty Upgraded 2
Lavatory Sink 4" Centerset Standard Retrofit existing faucet with 0.5 gpm vandal proof spray moderator Existing Qty 3

Qty Upgraded 3
Don't Do - High Flow Needed Existing Qty 1

Qty Upgraded 0
Kitchen Sink Pot Sinks  Don't Do - High Flow Needed Existing Qty 2

Qty Upgraded 0
Pre-Rinse   Don't Do - Existing Condition Existing Qty 1

Qty Upgraded 0
Community Center Sum of Existing Qty 10
Community Center Sum of Qty Upgraded 5
Public Safety Closet Floor Elongated Sloan ADA New floor mounted elongated bowl and retrofit existing valve to 1.6 gpf - ADA Existing Qty 7

Qty Upgraded 7
Urinal Wall Round Sloan Don't Do - Low Consumption Existing Qty 1

Qty Upgraded 0
Closet Floor Elongated Sloan New floor mounted elongated bowl and retrofit existing valve to 1.6 gpf Existing Qty 3

Qty Upgraded 3
Shower Plastic Standard Don't Do - Low Consumption Existing Qty 2

Qty Upgraded 0
Urinal Wall Elongated Sloan Don't Do - Low Consumption Existing Qty 3

Qty Upgraded 0
Lavatory Sink 4" Centerset Standard - Single Handle Mixing Retrofit existing faucet with 1.5 gpm vandal proof laminar flow moderator Existing Qty 5

Qty Upgraded 5
Retrofit existing faucet with 0.5 gpm vandal proof spray moderator Existing Qty 4

Qty Upgraded 4
Kitchen Sink 8" Centerset Standard - thumb blades Retrofit existing faucet with 1.5 gpm vandal proof laminar flow moderator Existing Qty 2

Qty Upgraded 2
Shower Plastic Handheld Don't Do - Low Consumption Existing Qty 1

Qty Upgraded 0
Closet Penal Combie Stainless Steel Don't Do - Existing Condition Existing Qty 1

Qty Upgraded 0
Lavatory Sink Penal Combie Stainless Steel Don't Do - Existing Condition Existing Qty 1

Qty Upgraded 0
Closet Detox Grate Stainless Steel Don't Do - Existing Condition Existing Qty 1

Qty Upgraded 0
Closet Penal Fixture Stainless Steel Don't Do - Existing Condition Existing Qty 2

Qty Upgraded 0
Lavatory Sink Penal Fixture Stainless Steel Don't Do - Existing Condition Existing Qty 2

Qty Upgraded 0
Public Safety Sum of Existing Qty 35
Public Safety Sum of Qty Upgraded 21
Public Works Closet Floor Elongated Tank New 1.6 gpf gravity flush tank toilet with elongated bowl 12" rough in Existing Qty 1
Buildings A&B Qty Upgraded 1

Closet Floor Elongated Sloan ADA New floor mounted elongated bowl and retrofit existing valve to 1.6 gpf - ADA Existing Qty 1
Qty Upgraded 1

Urinal Wall Round Sloan Don't Do - Low Consumption Existing Qty 4
Qty Upgraded 0

Closet Wall Elongated Sloan New wall mounted elongated bowl retrofit existing valve to 1.6 gpf Existing Qty 2
Qty Upgraded 2

Shower Plastic Standard Don't Do - Low Consumption Existing Qty 1
Qty Upgraded 0

Lavatory Sink 4" Centerset Standard - wristblades, gooseneck Retrofit existing faucet with 1.5 gpm vandal proof laminar flow moderator Existing Qty 1
Qty Upgraded 1

Kitchen Sink 8" Centerset Standard - Single Handle Mixing Retrofit existing faucet with 1.5 gpm vandal proof laminar flow moderator Existing Qty 1
Qty Upgraded 1

Lavatory Sink 8" Centerset Standard Retrofit existing faucet with 0.5 gpm vandal proof spray moderator Existing Qty 2
Qty Upgraded 2

Lavatory Sink 4" Centerset Standard - Single Handle Mixing Retrofit existing faucet with 0.5 gpm vandal proof spray moderator Existing Qty 3
Qty Upgraded 3

Public Works Buildings A and B Sum of Existing Qty 16
Public Works Buildings A and B Sum of Qty Upgraded 11
Total Sum of Existing Qty 85
Total Sum of Qty Upgraded 55  
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ECM 3 – Building Infiltration Improvements 
1. Provide and install building infiltration reduction materials in the quantities and locations as 

shown in the following construction table. 
2. Replacement of existing doors and windows is NOT included within the scope. 
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Exterior Doors to be Weather‐Stripped and Sealed 2 15 5 3

Interior Doors to be Weather‐Stripped and Sealed 1 3

Roof/Wall to be Sealed 118' 887' 190' 170'

Windows to be Caulked 1 34

Roof Vents to be Sealed 6

Roof Level Change to be Sealed 725' 35'

Interior Roof Wall to be Sealed from Repair Bays 60'  
 
 
ECM 4 – Energy Management System 
1. Provide and install expanded control strategies as defined in the EMS Points List on the 

following page. 
2. Incorporation of new graphics for each building in this scope of work. 
3. The new EMS systems shall provide the ability at each of the facilities to be controlled via the 

internet by one system manufacturer.  This includes the following: 
a. All hardware, software packages, interface devices, and technical support necessary 

to provide information. 
b. Consistent graphics throughout all of the facilities.  Client’s facilities will be 

controlled by one manufacturer’s system with a consistent graphics platform. 
4. Low voltage control wiring, plenum rate cable will be used in concealed areas 

provided it is tied up to avoid sagging.  In exposed areas, conduit or wiremold will be 
used as consistent with raceway currently existing in the room/building. 

5. One new laptop workstation will be provided which will be used to access the system.  
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POINTS LIST ANALOG IN DISCRETE IND/O A/O ALARMS SOFTWARE
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DISTRICT WIDE POINTS
OUTDOOR AIR TEMP 2 X
OUTDOOR HUMIDITY 2 X

GLOBAL SCHEDULING (i.e. holidays, snow days) X X

City Hall
Vertical HP #1 -  bsmt. mech. room 1 1 1 X X X X X X X X
Vertical HP #2 -  bsmt. mech. room 1 1 1 X X X X X X X X
Vertical HP #3 -  bsmt. mech. room 1 1 1 X X X X X X X X
Horizontal HP #4 - bsmt. IT room 1 1 1 X X X X X X X X
Horizontal HP #5 - fitness room 1 1 1 X X X X X X X X
Vertical HP #6 -  council chambers (1st floor mech room) 1 1 1 X X X X X X X X
Vertical HP #7 -  restrooms (1st floor mech room) 1 1 1 X X X X X X X X
Horizontal HPs #8-#11 - court & codes offices 4 4 4 X X X X X X X X
Horizontal HPs #12-#15 - city administrative offices 4 4 4 X X X X X X X X

Police Station
Horizontal HP #1 & #2 - bsmt holding area 2 2 2 X X X X X X X X
Horizontal HP #3 - bsmt shift super/report writing 1 1 1 X X X X X X X X
Horizontal HP #4 - bsmt roll call 1 1 1 X X X X X X X X
Horizontal HP #5 - bsmt evid stor/uniform stor/comm equip. 1 1 1 X X X X X X X X
Horizontal HP #6 - bsmt women's locker room 1 1 1 X X X X X X X X
Horizontal HP #7 - bsmt armory 1 1 1 X X X X X X X X
Horizontal HP #8 - bsmt men's locker room 1 1 1 X X X X X X X X
Horizontal HP #9 - bsmt break room, SIU, Special Ops, mech 1 1 1 X X X X X X X X
Horizontal HP #10 - 1st flr lobby/ restrooms/ interview 1 1 1 X X X X X X X X
Rooftop HP #11 - 1st flr dispatch 1 1 1 X X X X X X X X
Horizontal HP #12 - 1st flr records 1 1 1 X X X X X X X X
Horizontal HP #13 - 1st flr conference room 1 1 1 X X X X X X X X
Horizontal HP #14 - 1st flr copy room/ comp syst mngr/ 
kitchen/ storage / restrooms 1 1 1 X X X X X X X X
Horizontal HP #15 - 1st flr police chief/ office manager 1 1 1 X X X X X X X X
Horizontal HP #16 - 1st flr offices 110/111/112 1 1 1 X X X X X X X X
Horizontal HP #17 - 1st flr offices 113/114/115 1 1 1 X X X X X X X X
Horizontal HP #18 - 1st flr offices 125/126/127/128 1 1 1 X X X X X X X X
Horizontal HP #19 - 1st flr DARE/ interview rooms 1 1 1 X X X X X X X X
Fluid cooler 3 1 1 X X X X
Circulation pump P-1 1 1 X X X X
Circulation pump P-2 1 1 X X X X

Community Center
Vertical HP #1 -  1st flr mech. room 1 1 1 X X X X X X X X

Public Works A
Split AC / Furnace - #1 1 1 1 X X X X X X X X

Public Works B
Split AC / Furnace #1 1 1 1 X X X X X X X X

Public Works G
NO CONTROLS WORK IN THIS BUILDING
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ECM 5 – Vending Machine Controls 
1. Provide and install Vendingmizer controls for the cold drink vending machines as identified in 

the table below. 
2. Replacement of vending machines or vending machine components is NOT included. 

 
Building Quantity of Pop Machines to be Retrofitted

Public Safety 1

City Offices 2

Public Works B 1  
 
 
 
 
RENEWABLE ENERGY PROJECT 
 
Note: This Renewable Energy Project is being partially funded through an ARRA 
grant and therefore will follow rules and guidelines for ARRA funded projects. 
 
ECM 6 – Geothermal Heat Pumps 
 
Provide and install the following scope items to achieve a complete and functioning 
system. One common well field will be drilled in the green space located East of the 
Police and City Hall buildings. The three buildings: Police Station, City Hall, and the 
Community Building will utilize the well field and their new water source heat pump 
systems to provide heating, ventilation, and air conditioning to their buildings. 
 
1. Install ground loop to serve the Police Station, City Hall and Community Building. Loop 

field design will be a maximum of 95 degree incoming water in the summer and 35 
degree incoming in the winter. Loop design will include the installation of a fluid cooler 
located on the roof replacing an existing 40 ton rooftops current location, or on the ground 
near the Community Center or the back of the City Hall or Police Station. The average 
entering water temperature in the summer will be in the 70's, with the average water 
temperature for winter to be in the low 50's. 

2. Install a mechanical room in the basement of the Police Station to serve both the City Hall 
and Police Station, or locate the well field pumps in the Community Center mechanical 
room. 

3. The price assumes good drilling conditions to approximately 400 feet. A test hole will be 
drilled to verify drilling conditions. 

4. Loop field area will be returned to rough grade, and will be re-seeded. Watering and 
further maintenance of the seed to be provided by others. 

5. Trenching and drilling spoils to be placed on drill site to be removed by others. 
6. Removal of unforeseen hazardous material not included. 
7. Drawings and specifications sealed by a Registered Kansas Engineer will be provided. 
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Police Station 
8. Install 19 separate heat pumps, including ductwork, electrical supply wiring, demolition 

of existing equipment, coring, insulation and other misc. items required to install a 
functional ground source heat pump system. 

9. Existing piping will be reused where it is feasible. New poly pipe will be installed where 
required. Insulation of piping is included. New flow valves, strainers, and shut-off valves 
will be installed on the entire hydronic system. 

 
City Hall 
10. Install 15 separate heat pumps including ductwork, electrical supply wiring, demolition of 

existing equipment, coring, insulation and other misc. items required to install a functional 
ground source heat pump system. 

11. New poly pipe will be installed. Insulation of piping is included. New flow valves, 
strainers, and shut-off valves will be installed on the entire hydronic system. 
 

Community Building 
12. Install (2) 5 ton ground source heat pumps and reconnect to existing ductwork 
13. Provide new poly pipe and flow center with pump to serve the heat pumps from the 

common loop field. 
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ATTACHMENT B 
 

PREMISES 
Description of Premises 
The following buildings are included as part of this contract. The buildings affected are 
listed below. 

 
 

Building  Address 

City Hall  7700 Mission Road 

     

     

Community Center  7720 Mission Road 

     

     

Police Department  7710 Mission Road 

     

     

Public Works A 
3535 Somerset 

Drive 

     

     

Public Works B 
3535 Somerset 

Drive 

     

     

Public Works G 
3535 Somerset 

Drive 
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ATTACHMENT C 
 

COMPENSATION to CONTRACTOR 
 

 
This schedule identifies the projected savings and total installed cost for each individual 
Energy Conservation Measure (ECM) included in Attachment A – Scope of Work – of the 
Construction Contract.  The ECM Summary table below identifies what the total cost will 
be for each scope item included.    

 

 

City of Prairie Village - ECM Summary Table

ECM Description
Projected 

Energy 
Savings

O&M 
Savings

Total 
Annual 

Savings

Total 
Installed 

Cost

Lighting Retrofits $8,200 $600 $8,800 $76,600

Water Efficiency Upgrades $1,400 $200 $1,600 $13,200

Building Infiltration Improvements $6,500 $0 $6,500 $48,300

Energy Management System $7,500 $1,000 $8,500 $125,000

Vending Machine Controls $300 $0 $300 $1,160

Geothermal Systems $21,300 $6,500 $27,800 $1,100,000

Project Totals $45,200 $8,300 $53,500 $1,364,260
Investment Grade Audit Fee $1,964
ESP Project Magnitude Discount -$75,300
Total Compensation to Contractor $1,290,924

Approved ARRA Grant Funds -$400,000
Projected Utility Rebates -$11,000
Projected Net Cost of Project $879,924  
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ATTACHMENT E 
 

PROJECT BONDING REQUIREMENTS 
 

 
Contractor will provide Performance Bonding and statutory/public works Payment 
Bonding, each in the sum of 100% of the Contract Sum. The Performance Bond shall 
apply to the performance of the Work of this Contract and the Payment Bond shall apply 
to and cover those providing labor, materials, equipment, supplies and services in 
connection with the performance of the Work covered by this Contract. The guarantees 
extended pursuant to these bonds are limited to this Contract only and exclude any work, 
warranties, performance guarantees, etc. not identified in this Contract. 
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Attachment F 
 

STANDARDS OF COMFORT / OPERATING PARAMETERS 
 
 

 
Listed below are the standards of comfort / operating parameters at which is generally accepted 
for comfort in addition to providing energy efficient operation. These setpoints are the basis upon 
which the applicable savings calculations and the subsequent guaranteed energy savings are based. 
 
 

Temperature setpoints Heating Cooling 
 
Occupied 
 
 

 
70°F 

 
74°F 

 
Unoccupied 

 
60°F 

 
85°F 
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ATTACHMENT G 
 

TRAINING 
 
 
Following is a list of training sessions that will be provided by ESP for the Client. Training on 
other systems and equipment installed can be provided if requested by the Client. 
 
 
Geothermal Heat Pump System Installation 
 
1. Up to four (4) hours of training in one session. 
 
 
EMS Expansion 
 
1. Up to twelve (12) hours of training in sessions no longer than four hours each. 
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ATTACHMENT H 
 

CERTIFICATE OF SUBSTANTIAL COMPLETION 
 

 
 
 
 

LOCATION 

 
 
 
SCOPE OF WORK 

 
SUBSTANTIAL 
COMPLETION 

DATE 

 
SIGN-OFF (INITIALS) 
 

CLIENT 
 

CONTRACTOR 

     
     
     
     
     
     
     
     
     
     
 
 
The Scope of Work to which this Certificate applies has been inspected by authorized 
representatives of the Client and Contractor and found as itemized and dated above to be 
substantially complete. 
 
A “Punch-List” of items to be completed or corrected is attached hereto.  This list may not be all-
inclusive, and the failure to include an item in it does not alter the responsibility of the Contractor 
to complete all of the Scope of Work in accordance with this Contract.  The items in the tentative 
list shall be completed or corrected by the Contractor within _________ days of the above date of 
Substantial Completion. 
 
CONTRACTOR: 
 
 
_________________________ By____________________________  
Date  Print Name:     
       
  Title:    
 
 
CLIENT: 
 
 
_________________________  By:    
Date   Print Name:     
       
   Title:    
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ATTACHMENT I 
 

CERTIFICATE OF FINAL COMPLETION 
 

 
The undersigned hereby certifies: 
 

1. All work including work required under change order(s) has been performed in 
accordance with the terms of this Contract. 

2. All changes to the work (except minor modifications and field adjustments) have been 
authorized in writing by the Client. 

3. By accepting full payment, the Contractor releases the Client from any and all claims 
arising under the Contract. 

4. The Punch List items as agreed upon at Substantial Completion have all been remedied. 
5. The Project Closeout Documents as defined in Attachment J have been provided to the 

Client. 
 
 
CONTRACTOR: 
 
 
_________________________ By____________________________  
Date  Print Name:     
       
  Title:    
 
 
CLIENT: 
 
 
_________________________  By:    
Date   Print Name:     
       
   Title:    
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ATTACHMENT J 
 

PROJECT CLOSEOUT DOCUMENTS 
 
 

1. Contractor shall provide to the Client two (2) copies of the items identified in the 
table below: 

  
PROJECT CLOSEOUT DOCUMENTATION  

 
 
 
 
 
 
 
 
 
Energy Conservation Measure 
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Lighting Retrofits x x x  
Water Efficiency Improvements x x x  
Vending Machine Controls x x x  
Building Infiltration Improvements x x x  
Energy Management System x x x  
Geothermal Heat Pump System x x x x 
 
 

2. Contractor shall provide a summarized ECM matrix that details all the start and 
end dates for the warranties as well as the associated contractors and 
manufacturers that apply. 
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ATTACHMENT K 
 

Subcontractor Grant Flowdown Requirements 
 

 
 
 



DOE ENERGY EFFICIENCY AND CONSERVATION BLOCK GRANT PROGRAM 
SUBRECIPIENT OR SUBCONTRACTOR FLOWDOWN REQUIREMENTS 

 
Subawardees who receive federal funds under an assistance agreement shall comply with the flowdown 
requirements for subawardees specified in the “Special Provisions Relating to Work Funded under American 
Recovery and Reinvestment Act of 2009” which apply to this award.  Additionally, as required by 10 CFR 
600.2(b), 10 CFR 600.236, and 10 CFR 600.237, any new, continuation, or renewal award and any subsequent 
subaward shall comply with any applicable Federal statute, Federal rule, Office of Management and Budget 
(OMB) Circular and Government-wide guidance in effect as of the date of such award.  These requirements 
include, but are not limited to the following: 

a.  DOE Assistance Regulations, 10 CFR Part 600 at http://ecfr.gpoaccess.gov. 
b. In addition to 10 CFR 600, Appendix A, Generally Applicable Requirements, the National Policy 

Assurances to Be Incorporated as Award Terms in effect on date of award at 
http://management.energy.gov/business_doe/1374.htm apply.  

c. 2 CFR 215, “Uniform Administrative Requirements for Grants and Agreements with Institutions of 
Higher Education, Hospitals, and Other Non-Profit Organizations (OMB Circular A-110).”  

d. OMB Circular A-102, “Grants and Cooperative Agreements with State and Local Governments” 
Common Rules. 

e. OMB Circular A-21, “Cost Principles for Educational Institutions,” OMB Circular A-87, “Cost 
Principles for State , Local, and Indian Tribal Governments,” OMB Circular A-122, “Cost Principles 
for Non-Profit Organizations,” or FAR at 48 CFR Part 31, “Contract Cost Principles and Procedures,” 
for Profit Organizations, as applicable.   

f. OMB Circular A-133, “Audits of States, Local Governments, and Non-Profit Organizations.”  
g. Subawardee Application/proposal as approved by DOE. 

 
 
The following pages set forth subgrant flowdown provisions suggested for use in issuing subawards.   
Recipients are also advised that all contracts must include the provisions in 10 CFR 600.236, 
“Procurement,” Section (i) “Contract Provisions,” numbers 1-13. 

(1) Administrative, contractual, or legal remedies in instances where contractors violate or breach contract 
terms, and provide for such sanctions and penalties as may be appropriate. (Contracts more than the simplified 
acquisition threshold) 

(2) Termination for cause and for convenience by the grantee or subgrantee including the manner by which it 
will be effected and the basis for settlement. (All contracts in excess of $10,000) 

(3) Compliance with Executive Order 11246 of September 24, 1965, entitled “Equal Employment 
Opportunity,” as amended by Executive Order 11375 of October 13, 1967, and as supplemented in Department 
of Labor regulations (41 CFR chapter 60). (All construction contracts awarded in excess of $10,000 by 
grantees and their contractors or subgrantees) 

(4) Compliance with the Copeland “Anti-Kickback” Act (18 U.S.C. 874) as supplemented in Department of 
Labor regulations (29 CFR Part 3). (All contracts and subgrants for construction or repair) 

(5) Compliance with the Davis-Bacon Act (40 U.S.C. 276a to 276a–7) as supplemented by Department of 
Labor regulations (29 CFR Part 5). (Construction contracts in excess of $2000 awarded by grantees and 
subgrantees when required by Federal grant program legislation) 

(6) Compliance with Sections 103 and 107 of the Contract Work Hours and Safety Standards Act (40 U.S.C. 
327–330) as supplemented by Department of Labor regulations (29 CFR Part 5). (Construction contracts 
awarded by grantees and subgrantees in excess of $2000, and in excess of $2500 for other contracts which 
involve the employment of mechanics or laborers) 

(7) Notice of awarding agency requirements and regulations pertaining to reporting. 
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(8) Notice of awarding agency requirements and regulations pertaining to patent rights with respect to any 
discovery or invention which arises or is developed in the course of or under such contract. 

(9) Awarding agency requirements and regulations pertaining to copyrights and rights in data. 

(10) Access by the grantee, the subgrantee, the Federal grantor agency, the Comptroller General of the United 
States, or any of their duly authorized representatives to any books, documents, papers, and records of the 
contractor which are directly pertinent to that specific contract for the purpose of making audit, examination, 
excerpts, and transcriptions. 

(11) Retention of all required records for three years after grantees or subgrantees make final payments and all 
other pending matters are closed. 

(12) Compliance with all applicable standards, orders, or requirements issued under section 306 of the Clean 
Air Act (42 U.S.C. 1857(h)), section 508 of the Clean Water Act (33 U.S.C. 1368), Executive Order 11738, 
and Environmental Protection Agency regulations (40 CFR part 15). (Contracts, subcontracts, and subgrants of 
amounts in excess of $100,000). 

(13) Mandatory standards and policies relating to energy efficiency which are contained in the state energy 
conservation plan issued in compliance with the Energy Policy and Conservation Act (Pub. L. 94–163, 89 Stat. 
871). 
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DOE SUBGRANT FLOWDOWN PROVISIONS FOR EECBG FINANCIAL ASSISTANCE 
AWARDS: SPECIAL TERMS AND CONDITIONS 
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1. RESOLUTION OF CONFLICTING CONDITIONS  

 
Any apparent inconsistency between Federal statutes and regulations and the terms and conditions 
contained in this award must be referred to the DOE Award Administrator for guidance. 
 

2. CEILING ON ADMINISTRATIVE COSTS 
 

STATES 
a.  State Recipients may not use more than 10 percent of amounts provided under the program for 

administrative expenses (EISA Sec 545 (c)(4)).  These costs should be captured and summarized for 
each activity under the Projected Costs Within Budget: Administration.  
 

b. Recipients are expected to manage their administrative costs.  DOE will not amend an award solely to 
provide additional funds for changes in administrative costs.  The Recipient shall not be reimbursed on 
this project for any final administrative costs that are in excess of the designated 10 percent 
administrative cost ceiling.  In addition, the Recipient shall neither count costs in excess of the 
administrative cost ceiling as cost share, nor allocate such costs to other federally sponsored project, 
unless approved by the Contracting Officer.   
 

LOCAL GOVERNMENT (Cities & Counties) and INDIAN TRIBES 
 

a. Local government and Indian Tribe Recipients may not use more than 10 percent of amounts provided 
under this program, or $75,000, whichever is greater (EISA Sec 545 (b)(3)(A)), for administrative 
expenses, excluding the costs of meeting the reporting requirements under Title V, Subtitle E of EISA.  
These costs should be captured and summarized for each activity under the Projected Costs Within 
Budget: Administration.   

 
b. Recipients are expected to manage their administrative costs.  DOE will not amend an award solely to 

provide additional funds for changes in administrative costs.  The Recipient shall not be reimbursed on 
this project for any final administrative costs that are in excess of the designated 10 percent 
administrative cost ceiling.  In addition, the Recipient shall neither count costs in excess of the 
administrative cost ceiling as cost share, nor allocate such costs to other federally sponsored project, 
unless approved by the Contracting Officer.   
 

3. LIMITATIONS ON USE OF FUNDS 
 
a. By accepting funds under this award, you agree that none of the funds obligated on the award shall be 

expended, directly or indirectly, for gambling establishments, aquariums, zoos, golf courses or 
swimming pools. 
 

b. Local government and Indian tribe Recipients may not use more than 20 percent of the amounts 
provided or $250,000, whichever is greater (EISA Sec 545 (b)(3)(B)), for the establishment of 
revolving loan funds. 
 

c. Local government and Indian tribe Recipients may not use more than 20 percent of the amounts 
provided or $250,000, whichever is greater (EISA Sec 545 (b)(3)(C)), for subgrants to 
nongovernmental organizations for the purpose of assisting in the implementation of the energy 
efficiency and conservation strategy of the eligible unit of local government or Indian tribe. 
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4. REIMBURSABLE INDIRECT COSTS AND FRINGE BENEFIT COSTS 
 

a. The Recipient is expected to manage their final negotiated project budgets, including their indirect 
costs and fringe benefit costs.  DOE will not amend an award solely to provide additional funds for 
changes in the indirect and/or fringe benefit costs or for changes in rates used for calculating these 
costs.  DOE recognizes that the inability to obtain full reimbursement for indirect or fringe benefit 
costs means the Recipient must absorb the underrecovery.  Such underrecovery may be allocated as 
part of the Recipient’s cost share. 
 

b. If actual allowable [indirect and/or fringe benefit] costs are less than those budgeted and funded under 
the award, the Recipient may use the difference to pay additional allowable direct costs during the 
project period.  If at the completion of the award the Government’s share of total allowable costs (i.e., 
direct and indirect), is less than the total costs reimbursed, the Recipient must refund the difference. 

 
5. USE OF PROGRAM INCOME    

 
If you earn program income during the project period as a result of this award, you may add the program 
income to the funds committed to the award and used to further eligible project objectives. 

 
6. STATEMENT OF FEDERAL STEWARDSHIP  

 
DOE will exercise normal Federal stewardship in overseeing the project activities performed under this 
award.  Stewardship activities include, but are not limited to, conducting site visits; reviewing performance 
and financial reports; providing technical assistance and/or temporary intervention in unusual 
circumstances to correct deficiencies which develop during the project; assuring compliance with terms 
and conditions; and reviewing technical performance after project completion to ensure that the award 
objectives have been accomplished. 
 
7. SITE VISITS 

 
DOE’s authorized representatives have the right to make site visits at reasonable times to review project 
accomplishments and management control systems and to provide technical assistance, if required.  You 
must provide, and must require your subawardees to provide, reasonable access to facilities, office space, 
resources, and assistance for the safety and convenience of the government representatives in the 
performance of their duties.  All site visits and evaluations must be performed in a manner that does not 
unduly interfere with or delay the work. 

 
8. REPORTING REQUIREMENTS  

 
a. Requirements.  The reporting requirements for this award are identified on the Federal Assistance 

Reporting Checklist, DOE F 4600.2, attached to this award.  Failure to comply with these reporting 
requirements is considered a material noncompliance with the terms of the award.  Noncompliance 
may result in withholding of future payments, suspension or termination of the current award, and 
withholding of future awards.  A willful failure to perform, a history of failure to perform, or 
unsatisfactory performance of this and/or other financial assistance awards, may also result in a 
debarment action to preclude future awards by Federal agencies. 

 
b.   Additional Recovery Act Reporting Requirements are found in the Provision below labeled: 

“REPORTING AND REGISTRATION REQUIREMENTS UNDER SECTION 1512 OF THE 
RECOVERY ACT.” 

 
9. PUBLICATIONS  
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a. You are encouraged to publish or otherwise make publicly available the results of the work conducted 

under the award.  
 

b. An acknowledgment of DOE support and a disclaimer must appear in the publication of any material, 
whether copyrighted or not, based on or developed under this project, as follows: 

 
Acknowledgment:  “This material is based upon work supported by the Department of Energy 
[National Nuclear Security Administration] [add name(s) of other agencies, if applicable] under 
Award Number(s) [enter the award number(s)].” 

 
Disclaimer:  “This report was prepared as an account of work sponsored by an agency of the 
United States Government.  Neither the United States Government nor any agency thereof, nor 
any of their employees, makes any warranty, express or implied, or assumes any legal liability or 
responsibility for the accuracy, completeness, or usefulness of any information, apparatus, 
product, or process disclosed, or represents that its use would not infringe privately owned rights.  
Reference herein to any specific commercial product, process, or service by trade name, 
trademark, manufacturer, or otherwise does not necessarily constitute or imply its endorsement, 
recommendation, or favoring by the United States Government or any agency thereof.  The views 
and opinions of authors expressed herein do not necessarily state or reflect those of the United 
States Government or any agency thereof.” 

 
10. FEDERAL, STATE, AND MUNICIPAL REQUIREMENTS 

 
You must obtain any required permits, ensure the safety and structural integrity of any repair, replacement, 
construction and/or alteration, and comply with applicable federal, state, and municipal laws, codes, and 
regulations for work performed under this award. 
 
11. LOBBYING RESTRICTIONS  
 
By accepting funds under this award, you agree that none of the funds obligated on the award shall be 
expended, directly or indirectly, to influence congressional action on any legislation or appropriation 
matters pending before Congress, other than to communicate to Members of Congress as described in 18 
U.S.C. 1913.  This restriction is in addition to those prescribed elsewhere in statute and regulation. 

 
12. NATIONAL ENVIRONMENTAL POLICY ACT (NEPA) REQUIREMENTS  

 
You are restricted from taking any action using Federal funds, which would have an adverse effect on the 
environment or limit the choice of reasonable alternatives prior to DOE providing either a NEPA clearance 
or a final NEPA decision regarding this project.   

 
If you move forward with activities that are not authorized for Federal funding by the DOE Contracting 
Officer in advance of the final NEPA decision, you are doing so at risk of not receiving Federal funding 
and such costs may not be recognized as allowable cost share. 
 
If this award includes construction activities, you must submit an environmental evaluation 
report/evaluation notification form addressing NEPA issues prior to DOE initiating the NEPA process. 

 
13. HISTORIC PRESERVATION 

 
Prior to the expenditure of Project funds to alter any historic structure or site, the Recipient or subrecipient 
shall ensure that it is compliant with Section 106 of the National Historic Preservation Act (NHPA), 
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consistent with DOE’s 2009 letter of delegation of authority regarding the NHPA.  Section 106 applies to 
historic properties that are listed in or eligible for listing in the National Register of Historic Places.  If 
applicable, the Recipient or subrecipient must contact the State Historic Preservation Officer (SHPO), and 
the Tribal Historic Preservation Officer (THPO) to coordinate the Section 106 review outlined in 36 CFR 
Part 800.  SHPO contact information is available at the following link:  
http://www.ncshpo.org/find/index.htm.  THPO contact information is available at the following link:  
http://www.nathpo.org/map.html . Section 110(k) of the NHPA applies to DOE funded activities.   

 
If applicable, the Recipient or subrecipient certifies that it will retain sufficient documentation, to 
demonstrate that the Recipient or subrecipient has received required approval(s) from the SHPO or THPO 
for the Project.  Recipients or subrecipients shall avoid taking any action that results in an adverse effect to 
historic properties pending compliance with Section 106.  The Recipient or subrecipient shall deem 
compliance with Section 106 of the NHPA complete only after it has received this documentation.  The 
Recipient or subrecipient shall make this documentation available to DOE on DOE’s request (for example, 
during a post-award audit). 

 
14. WASTE STREAM 
 
The Recipient assures that it will create or obtain a waste management plan addressing waste generated by 
a proposed Project prior to the Project generating waste.  This waste management plan will describe the 
Recipient's or subrecipient's plan to dispose of any sanitary or hazardous waste (e.g., construction and 
demolition debris, old light bulbs, lead ballasts, piping, roofing material, discarded equipment, debris, and 
asbestos) generated as a result of the proposed Project.  The Recipient shall ensure that the Project is in 
compliance with all Federal, state and local regulations for waste disposal.  The Recipient shall make the 
waste management plan and related documentation available to DOE on DOE's request (for example, 
during a post-award audit).  
 
15. DECONTAMINATION AND/OR DECOMMISSIONING (D&D) COSTS  

 
Notwithstanding any other provisions of this Agreement, the Government shall not be responsible for or 
have any obligation to the Recipient for (i) Decontamination and/or Decommissioning (D&D) of any of 
the Recipient’s facilities, or (ii) any costs which may be incurred by the Recipient in connection with the 
D&D of any of its facilities due to the performance of the work under this Agreement, whether said work 
was performed prior to or subsequent to the effective date of the Agreement. 

 
16. SUBGRANTS AND LOANS 

 
a. The Recipient hereby warrants that it will ensure that all activities by sub-grantee(s) and loan 

recipients to accomplish the approved Project Description or Statement of Project Objectives are 
eligible activities under 42 U.S.C. 171534(1)-(13).  State recipients hereby warrant that they will 
ensure that all activities by sub-grantee(s) and loan recipients pursuant to 42 U.S.C. 17155(c)(1)(A) to 
accomplish the approved Project Description or Statement of Project objects are eligible activities 
under 42 U.S.C. 171534(3)-(13).   
 

b. Upon the Recipient’s selection of the sub-grantee(s) and loan recipients, the Recipient shall notify (i.e. 
approval not required) the DOE Contracting Officer with the following information for each, 
regardless of dollar amount: 

- Name of Sub-Grantee 
- DUNS Number 
- Award Amount 
- Statement of work including applicable activities 

 

KCC State Energy Office - Special Terms & Conditions, Renewable Energy Incentives & Public Projects       12 
Version 1.0 

http://www.ncshpo.org/find/index.htm
http://www.nathpo.org/map.html


State recipients shall notify the DOE Contracting Officer with the above information within 180 days 
of the award date in Block 27 of the Assistance Agreement Cover Page. 

 
c. In addition to the information in paragraph b. above, for each sub-grant and loan that has an estimated 

cost greater than $2,000,000, the recipient must submit for approval by the Contracting Officer, a 
SF424A Budget Information – Nonconstruction Programs, and PMC 123.1 Cost Reasonableness 
Determination for Financial Assistance (available at http://www.eere-pmc.energy.gov/forms.aspx). 

 
17. JUSTIFICATION OF BUDGET COSTS 

 
a. In the original application, the recipient did not provide sufficient information to justify the approval 

or release of funds for the proposed activities.  In order to receive reimbursement for the costs 
associated with the activities listed in the approved Statement of Project Objectives (SOPO), a 
justification for all proposed costs must be submitted to the DOE Contracting Officer. 
 

b.    The Recipient must provide justification for the following costs: 
 

Personnel Costs: 
The Recipient must submit cost justification for the following personnel costs: for approval by the 
Contracting Officer. 
 
Fringe Benefit Costs: 
The Recipient must submit a fringe benefit rate proposal/agreement for approval by the 
Contracting Officer. 
 
Travel Costs: 
The Recipient must submit cost justification for the following travel costs: for approval by the 
Contracting Officer. 
 
Equipment Costs:  
The Recipient must submit vendor quotes for equipment with an individual item cost of $50,000 
or more, for approval by the Contracting Officer. 
 
Supplies Costs: 
The Recipient must submit cost justification for the following supplies costs: for approval by the 
Contracting Officer. 

 
Contractual Costs:  
1. The recipient shall provide the following information for each individual or company that will 
receive EECBG funding, regardless of dollar amount: 
- Name 
- DUNS Number 
- Award Amount 
- Statement of work including applicable activities 
- NEPA documentation, as applicable 
 
2. In addition to the information in paragraph 1. above, for each individual or company that has an 
estimated cost greater than $2,000,000, the Recipient must submit a separate SF424A Budget 
Information – Nonconstruction Programs, and Budget Justification.  The DOE Contracting Officer 
may require additional information concerning these individuals or companies prior to providing 
written approval.   
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Other Direct Costs: 
The Recipient must submit cost justification for the following other direct costs: for approval by 
the Contracting Officer. 
 
Indirect Costs: 
The Recipient must submit an indirect rate proposal/agreement for approval by the Contracting 
Officer. 
 

c. Upon written notification and/or approval by the Contracting Officer, the Recipient may then receive 
payment for the activities listed in the approved SOPO for allowable costs incurred in accordance with 
the payment provisions contained in the Special Terms and Conditions of this agreement.  These 
written notifications and/or approvals will be incorporated into the award by formal modification at a 
future date. 

 
18. ADVANCE UNDERSTANDING CONCERNING PUBLICLY FINANCED ENERGY 

IMPROVEMENT PROGRAMS 
 
The parties recognize that the Recipient may use funds under this award for Property-Assessed Clean 
Energy (PACE) loans, Sustainable Energy Municipal Financing, Clean Energy Assessment Districts, 
Energy Loan Tax Assessment Programs (ELTAPS), or any other form or derivation of Special Taxing 
District whereby taxing entities collect payments through increased tax assessments for energy efficiency 
and renewable energy building improvements made by their constituents.  The Department of Energy 
intends to publish "Best Practices" or other guidelines pertaining to the use of funds made available to the 
Recipient under this award pertaining to the programs identified herein.  By accepting this award, the 
Recipient agrees to incorporate, to the maximum extent practicable, those Best Practices and other 
guidelines into any such program(s) within a reasonable time after notification by DOE that the Best 
Practices or guidelines have been made available.  The Recipient also agrees, by its acceptance of this 
award, to require its sub-recipients to incorporate to the maximum extent practicable the best practices and 
other guideline into any such program used by the sub-recipient. 

 
19. SPECIAL PROVISIONS RELATING TO WORK FUNDED UNDER AMERICAN 

RECOVERY AND REINVESTMENT ACT OF 2009 (May 2009) 
 

Preamble  
  
The American Recovery and Reinvestment Act of 2009, Pub. L. 111-5, (Recovery Act) was enacted to 
preserve and create jobs and promote economic recovery, assist those most impacted by the recession, 
provide investments needed to increase economic efficiency by spurring technological advances in science 
and health, invest in transportation, environmental protection, and other infrastructure that will provide 
long-term economic benefits, stabilize State and local government budgets, in order to minimize and avoid 
reductions in essential services and counterproductive State and local tax increases.  Recipients shall use 
grant funds in a manner that maximizes job creation and economic benefit.  
  
The Recipient shall comply with all terms and conditions in the Recovery Act relating generally to 
governance, accountability, transparency, data collection and resources as specified in Act itself and as 
discussed below.  
  
Recipients should begin planning activities for their first tier subrecipients, including obtaining a DUNS 
number (or updating the existing DUNS record), and registering with the Central Contractor Registration 
(CCR).     
  
Be advised that Recovery Act funds can be used in conjunction with other funding as necessary to 
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complete projects, but tracking and reporting must be separate to meet the reporting requirements of the 
Recovery Act and related guidance.  For projects funded by sources other than the Recovery Act, 
Contractors must keep separate records for Recovery Act funds and to ensure those records comply with 
the requirements of the Act.    
  
The Government has not fully developed the implementing instructions of the Recovery Act, particularly 
concerning specific procedural requirements for the new reporting requirements.  The Recipient will be 
provided these details as they become available.  The Recipient must comply with all requirements of the 
Act.  If the recipient believes there is any inconsistency between ARRA requirements and current award 
terms and conditions, the issues will be referred to the Contracting Officer for reconciliation.  
  
Definitions  
  
For purposes of this clause, Covered Funds means funds expended or obligated from appropriations under 
the American Recovery and Reinvestment Act of 2009, Pub. L. 111-5.  Covered Funds will have special 
accounting codes and will be identified as Recovery Act funds in the grant, cooperative agreement or TIA 
and/or modification using Recovery Act funds.  Covered Funds must be reimbursed by September 30, 
2015.  
  
Non-Federal employer means any employer with respect to covered funds -- the contractor, subcontractor, 
grantee, or recipient, as the case may be, if the contractor, subcontractor, grantee, or recipient is an 
employer; and any professional membership organization, certification of other professional body, any 
agent or licensee of the Federal government, or any person acting directly or indirectly in the interest of an 
employer receiving covered funds; or with respect to covered funds received by a State or local 
government, the State or local government receiving the funds and any contractor or subcontractor 
receiving the funds and any contractor or subcontractor of the State or local government; and does not 
mean any department, agency, or other entity of the federal government.   
  
Recipient means any entity that receives Recovery Act funds directly from the Federal government 
(including Recovery Act funds received through grant, loan, or contract) other than an individual and 
includes a State that receives Recovery Act Funds.     

 
 Special Provisions  
  
A. Flow Down Requirement   
  
Recipients must include these special terms and conditions in any subaward.  
  
B. Segregation of Costs  
  
Recipients must segregate the obligations and expenditures related to funding under the Recovery Act.  
Financial and accounting systems should be revised as necessary to segregate, track and maintain these 
funds apart and separate from other revenue streams.  No part of the funds from the Recovery Act shall be 
commingled with any other funds or used for a purpose other than that of making payments for costs 
allowable for Recovery Act projects.  

 
C.  Prohibition on Use of Funds    
 
None of the funds provided under this agreement derived from the American Recovery and Reinvestment 
Act of 2009, Pub. L. 111-5, may be used by any State or local government, or any private entity, for any 
casino or other gambling establishment, aquarium, zoo, golf course, or swimming pool.     
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D.  Access to Records   
   
With respect to each financial assistance agreement awarded utilizing at least some of the funds 
appropriated or otherwise made available by the American Recovery and Reinvestment Act of 2009, Pub. 
L. 111-5,  any representative of an appropriate inspector general appointed under section 3 or 8G of the 
Inspector General Act of 1988 (5 U.S.C. App.) or of the Comptroller General is authorized --  
 (1) to examine any records of the contractor or grantee, any of its subcontractors or subgrantees, or any 
State or local agency administering such contract that pertain to, and involve transactions that relate to, the 
subcontract, subcontract, grant, or subgrant; and   
 (2) to interview any officer or employee of the contractor, grantee, subgrantee, or agency regarding 
such transactions.    
 
E.   Publication   
  
An application may contain technical data and other data, including trade secrets and/or privileged or 
confidential information, which the applicant does not want disclosed to the public or used by the 
Government for any purpose other than the application.  To protect such data, the applicant should 
specifically identify each page including each line or paragraph thereof containing the data to be protected 
and mark the cover sheet of the application with the following Notice as well as referring to the Notice on 
each page to which the Notice applies:  

 
Notice of Restriction on Disclosure and Use of Data  
The data contained in pages ---- of this application have been submitted in confidence and contain trade 
secrets or proprietary information, and such data shall be used or disclosed only for evaluation purposes, 
provided that if this applicant receives an award as a result of or in connection with the submission of this 
application, DOE shall have the right to use or disclose the data here to the extent provided in the award.  
This restriction does not limit the Government's right to use or disclose data obtained without restriction 
from any source, including the applicant.  
  
Information about this agreement will be published on the Internet and linked to the website 
www.recovery.gov, maintained by the Accountability and Transparency Board.  The Board may exclude 
posting contractual or other information on the website on a case-by-case basis when necessary to protect 
national security or to protect information that is not subject to disclosure under sections 552 and 552a of 
title 5, United States Code.   

 
F.   Protecting State and Local Government and Contractor Whistleblowers.   
  
The requirements of Section 1553 of the Act are summarized below.  They include, but are not limited to:  
  
Prohibition on Reprisals:  An employee of any non-Federal employer receiving covered funds under the 
American Recovery and Reinvestment Act of 2009, Pub. L. 111-5, may not be discharged, demoted, or 
otherwise discriminated against as a reprisal for disclosing, including a disclosure made in the ordinary 
course of an employee's duties, to the Accountability and Transparency Board, an inspector general, the 
Comptroller General, a member of Congress, a State or Federal regulatory or law enforcement agency, a 
person with supervisory authority over the employee (or other person working for the employer who has 
the authority to investigate, discover or terminate misconduct), a court or grant jury, the head of a Federal 
agency, or their representatives information that the employee believes is evidence of:  
 - gross management of an agency contract or grant relating to covered funds;  
 - a gross waste of covered funds; 
 - a substantial and specific danger to public health or safety related to the implementation or use of 
covered funds;  
 - an abuse of authority related to the implementation or use of covered funds; or  
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 - as violation of law, rule, or regulation related to an agency contract (including the competition for or 
negotiation of a contract) or grant, awarded or issued relating to covered funds.  
  
Agency Action:  Not later than 30 days after receiving an inspector general report of an alleged reprisal, 
the head of the agency shall determine whether there is sufficient basis to conclude that the non-Federal 
employer has subjected the employee to a prohibited reprisal.  The agency shall either issue an order 
denying relief in whole or in part or shall take one or more of the following actions:  
 - Order the employer to take affirmative action to abate the reprisal.  
 - Order the employer to reinstate the person to the position that the person held before the reprisal, 
together with compensation including back pay, compensatory damages, employment benefits, and other 
terms and conditions of employment that would apply to the person in that position if the reprisal had not 
been taken.  
 - Order the employer to pay the employee an amount equal to the aggregate amount of all costs and 
expenses (including attorneys' fees and expert witnesses' fees) that were reasonably incurred by the 
employee for or in connection with, bringing the complaint regarding the reprisal, as determined by the 
head of a court of competent jurisdiction.  
  
Nonenforceability of Certain Provisions Waiving Rights and remedies or Requiring Arbitration:  Except as 
provided in a collective bargaining agreement, the rights and remedies provided to aggrieved employees 
by this section may not be waived by any agreement, policy, form, or condition of employment, including 
any predispute arbitration agreement.  No predispute arbitration agreement shall be valid or enforceable if 
it requires arbitration of a dispute arising out of this section.  
  
Requirement to Post Notice of Rights and Remedies:  Any employer receiving covered funds under the 
American Recovery and Reinvestment Act of 2009, Pub. L. 111-5, shall post notice of the rights and 
remedies as required therein. (Refer to section 1553 of the American Recovery and Reinvestment Act of 
2009, Pub. L. 111-5, www.Recovery.gov, for specific requirements of this section and prescribed language 
for the notices.).  
 
G. Reserved 
  
H. False Claims Act  
  
Recipient and sub-recipients shall promptly refer to the DOE or other appropriate Inspector General any 
credible evidence that a principal, employee, agent, contractor, sub-grantee, subcontractor or other person 
has submitted a false claim under the False Claims Act or has committed a criminal or civil violation of 
laws pertaining to fraud, conflict of interest, bribery, gratuity or similar misconduct involving those funds.  
  
I. Information in Support of Recovery Act Reporting  
  
Recipient may be required to submit backup documentation for expenditures of funds under the Recovery 
Act including such items as timecards and invoices.  Recipient shall provide copies of backup 
documentation at the request of the Contracting Officer or designee.  
  
J. Availability of Funds  
  
Funds obligated to this award are available for reimbursement of costs until 36 months after the award 
date.  
 
K. Additional Funding Distribution and Assurance of Appropriate Use of Funds   
  
Certification by Governor – For funds provided to any State or agency thereof by the American 
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Reinvestment and Recovery Act of 2009, Pub. L. 111-5, the Governor of the State shall certify that: 1) the 
state will request and use funds provided by the Act; and 2) the funds will be used to create jobs and 
promote economic growth.  
  
Acceptance by State Legislature -- If funds provided to any State in any division of the Act are not 
accepted for use by the Governor, then acceptance by the State legislature, by means of the adoption of a 
concurrent resolution, shall be sufficient to provide funding to such State.  
  
Distribution -- After adoption of a State legislature's concurrent resolution, funding to the State will be for 
distribution to local governments, councils of government, public entities, and public-private entities 
within the State either by formula or at the State's discretion.  
  
L. Certifications  
  
With respect to funds made available to State or local governments for infrastructure investments under 
the American Recovery and Reinvestment Act of 2009, Pub. L. 111-5, the Governor, mayor, or other chief 
executive, as appropriate, certified by acceptance of this award that the infrastructure investment has 
received the full review and vetting required by law and that the chief executive accepts responsibility that 
the infrastructure investment is an appropriate use of taxpayer dollars.  Recipient shall provide an 
additional certification that includes a description of the investment, the estimated total cost, and the 
amount of covered funds to be used for posting on the Internet.  A State or local agency may not receive 
infrastructure investment funding from funds made available by the Act unless this certification is made 
and posted. 
 
20. REPORTING AND REGISTRATION REQUIREMENTS UNDER SECTION 1512 OF THE 

RECOVERY ACT 

(a) This award requires the recipient to complete projects or activities which are funded under the 
American Recovery and Reinvestment Act of 2009 (Recovery Act) and to report on use of Recovery Act 
funds provided through this award.  Information from these reports will be made available to the public. 

(b) The reports are due no later than ten calendar days after each calendar quarter in which the Recipient 
receives the assistance award funded in whole or in part by the Recovery Act. 

(c) Recipients and their first-tier subrecipients must maintain current registrations in the Central Contractor 
Registration (http://www.ccr.gov) at all times during which they have active federal awards funded with 
Recovery Act funds. A Dun and Bradstreet Data Universal Numbering System (DUNS) Number 
(http://www.dnb.com) is one of the requirements for registration in the Central Contractor Registration. 

(d) The recipient shall report the information described in section 1512(c) of the Recovery Act using the 
reporting instructions and data elements that will be provided online at http://www.FederalReporting.gov 
and ensure that any information that is pre-filled is corrected or updated as needed. 
 
21.  NOTICE REGARDING THE PURCHASE OF AMERICAN-MADE EQUIPMENT AND 

PRODUCTS -- SENSE OF CONGRESS   
 

It is the sense of the Congress that, to the greatest extent practicable, all equipment and products purchased 
with funds made available under this award should be American-made. 
 
*Special Note: Definitization of the Provisions entitled, “REQUIRED USE OF AMERICAN IRON, 
STEEL, AND MANUFACTURED GOODS – SECTION 1605 OF THE AMERICAN RECOVERY AND 
REINVESTMENT ACT OF 2009” and “REQUIRED USE OF AMERICAN IRON, STEEL, AND 
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MANUFACTURED GOODS (COVERED UNDER INTERNATIONAL AGREEMENTS) – SECTION 
1605 OF THE AMERICAN RECOVERY AND REINVESTMENT ACT OF 2009” will be done upon 
definition and review of final activities. 

 
22. REQUIRED USE OF AMERICAN IRON, STEEL, AND MANUFACTURED GOODS – 

SECTION 1605 OF THE AMERICAN RECOVERY AND REINVESTMENT ACT OF 2009   
 

If the Recipient determines at any time that any construction, alteration, or repair activity on a public 
building or public works will be performed during the course of the project, the Recipient shall notify the 
Contracting Officer prior to commencing such work and the following provisions shall apply.   

(a) Definitions. As used in this award term and condition— 

(1) Manufactured good means a good brought to the construction site for incorporation into the building or 
work that has been— 

(i) Processed into a specific form and shape; or 

(ii) Combined with other raw material to create a material that has different properties than the properties 
of the individual raw materials. 

(2) Public building and public work means a public building of, and a public work of, a governmental 
entity (the United States; the District of Columbia; commonwealths, territories, and minor outlying islands 
of the United States; State and local governments; and multi-State, regional, or interstate entities which 
have governmental functions). These buildings and works may include, without limitation, bridges, dams, 
plants, highways, parkways, streets, subways, tunnels, sewers, mains, power lines, pumping stations, 
heavy generators, railways, airports, terminals, docks, piers, wharves, ways, lighthouses, buoys, jetties, 
breakwaters, levees, and canals, and the construction, alteration, maintenance, or repair of such buildings 
and works. 

(3) Steel means an alloy that includes at least 50 percent iron, between .02 and 2 percent carbon, and may 
include other elements. 

(b) Domestic preference. (1) This award term and condition implements Section 1605 of the American 
Recovery and Reinvestment Act of 2009 (Recovery Act) (Pub. L. 111–5), by requiring that all iron, steel, 
and manufactured goods used in the project are produced in the United States except as provided in 
paragraph (b)(3) of this section and condition. 

(2) This requirement does not apply to the material listed by the Federal Government as follows: 

To Be Determined 

(3) The award official may add other iron, steel, and/or manufactured goods to the list in paragraph (b)(2) 
of this section and condition if the Federal Government determines that— 

(i) The cost of the domestic iron, steel, and/or manufactured goods would be unreasonable. The cost of 
domestic iron, steel, or manufactured goods used in the project is unreasonable when the cumulative cost 
of such material will increase the cost of the overall project by more than 25 percent; 

(ii) The iron, steel, and/or manufactured good is not produced, or manufactured in the United States in 
sufficient and reasonably available quantities and of a satisfactory quality; or 
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(iii) The application of the restriction of section 1605 of the Recovery Act would be inconsistent with the 
public interest. 

(c) Request for determination of inapplicability of Section 1605 of the Recovery Act . (1)(i) Any recipient 
request to use foreign iron, steel, and/or manufactured goods in accordance with paragraph (b)(3) of this 
section shall include adequate information for Federal Government evaluation of the request, including— 

(A) A description of the foreign and domestic iron, steel, and/or manufactured goods; 

(B) Unit of measure; 

(C) Quantity; 

(D) Cost; 

(E) Time of delivery or availability; 

(F) Location of the project; 

(G) Name and address of the proposed supplier; and 

(H) A detailed justification of the reason for use of foreign iron, steel, and/or manufactured goods cited in 
accordance with paragraph (b)(3) of this section. 

(ii) A request based on unreasonable cost shall include a reasonable survey of the market and a completed 
cost comparison table in the format in paragraph (d) of this section. 

(iii) The cost of iron, steel, and/or manufactured goods material shall include all delivery costs to the 
construction site and any applicable duty. 

(iv) Any recipient request for a determination submitted after Recovery Act funds have been obligated for 
a project for construction, alteration, maintenance, or repair shall explain why the recipient could not 
reasonably foresee the need for such determination and could not have requested the determination before 
the funds were obligated. If the recipient does not submit a satisfactory explanation, the award official 
need not make a determination. 

(2) If the Federal Government determines after funds have been obligated for a project for construction, 
alteration, maintenance, or repair that an exception to section 1605 of the Recovery Act applies, the award 
official will amend the award to allow use of the foreign iron, steel, and/or relevant manufactured goods. 
When the basis for the exception is nonavailability or public interest, the amended award shall reflect 
adjustment of the award amount, redistribution of budgeted funds, and/or other actions taken to cover costs 
associated with acquiring or using the foreign iron, steel, and/or relevant manufactured goods. When the 
basis for the exception is the unreasonable cost of the domestic iron, steel, or manufactured goods, the 
award official shall adjust the award amount or redistribute budgeted funds by at least the differential 
established in 2 CFR 176.110(a). 

(3) Unless the Federal Government determines that an exception to section 1605 of the Recovery Act 
applies, use of foreign iron, steel, and/or manufactured goods is noncompliant with section 1605 of the 
American Recovery and Reinvestment Act. 
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(d) Data. To permit evaluation of requests under paragraph (b) of this section based on unreasonable cost, 
the Recipient shall include the following information and any applicable supporting data based on the 
survey of suppliers: 

Foreign and Domestic Items Cost Comparison 

Description Unit of measure Quantity Cost (dollars)*

Item 1:     

Foreign steel, iron, or manufactured good _________ _________ _________ 

Domestic steel, iron, or manufactured good _________ _________ _________ 

Item 2:     

Foreign steel, iron, or manufactured good _________ _________ _________ 

Domestic steel, iron, or manufactured good _________ _________ _________ 

List name, address, telephone number, email address, and contact for suppliers surveyed. Attach copy of 
response; if oral, attach summary. 

Include other applicable supporting information.  

*Include all delivery costs to the construction site.  
 

23. REQUIRED USE OF AMERICAN IRON, STEEL, AND MANUFACTURED  GOODS 
(COVERED UNDER INTERNATIONAL AGREEMENTS) – SECTION 1605 OF THE 
AMERICAN RECOVERY AND REINVESTMENT ACT OF 2009 

(a) Definitions. As used in this award term and condition— 

Designated country — (1) A World Trade Organization Government Procurement Agreement country 
(Aruba, Austria, Belgium, Bulgaria, Canada, Cyprus, Czech Republic, Denmark, Estonia, Finland, France, 
Germany, Greece, Hong Kong, Hungary, Iceland, Ireland, Israel, Italy, Japan, Korea (Republic of), Latvia, 
Liechtenstein, Lithuania, Luxembourg, Malta, Netherlands, Norway, Poland, Portugal, Romania, 
Singapore, Slovak Republic, Slovenia, Spain, Sweden, Switzerland, and United Kingdom; 

(2) A Free Trade Agreement (FTA) country (Australia, Bahrain, Canada, Chile, Costa Rica, Dominican 
Republic, El Salvador, Guatemala, Honduras, Israel, Mexico, Morocco, Nicaragua, Oman, Peru, or 
Singapore); or 

(3) A United States-European Communities Exchange of Letters (May 15, 1995) country: Austria, 
Belgium, Bulgaria, Cyprus, Czech Republic, Denmark, Estonia, Finland, France, Germany, Greece, 
Hungary, Ireland, Italy, Latvia, Lithuania, Luxembourg, Malta, Netherlands, Poland, Portugal, Romania, 
Slovak Republic, Slovenia, Spain, Sweden, and United Kingdom. 

Designated country iron, steel, and/or manufactured goods — (1) Is wholly the growth, product, or 
manufacture of a designated country; or 

(2) In the case of a manufactured good that consist in whole or in part of materials from another country, 
has been substantially transformed in a designated country into a new and different manufactured good 
distinct from the materials from which it was transformed. 
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Domestic iron, steel, and/or manufactured good — (1) Is wholly the growth, product, or manufacture of 
the United States; or 

(2) In the case of a manufactured good that consists in whole or in part of materials from another country, 
has been substantially transformed in the United States into a new and different manufactured good 
distinct from the materials from which it was transformed. There is no requirement with regard to the 
origin of components or subcomponents in manufactured goods or products, as long as the manufacture of 
the goods occurs in the United States. 

Foreign iron, steel, and/or manufactured good means iron, steel and/or manufactured good that is not 
domestic or designated country iron, steel, and/or manufactured good. 

Manufactured good means a good brought to the construction site for incorporation into the building or 
work that has been— 

(1) Processed into a specific form and shape; or 

(2) Combined with other raw material to create a material that has different properties than the properties 
of the individual raw materials. 

Public building and public work means a public building of, and a public work of, a governmental entity 
(the United States; the District of Columbia; commonwealths, territories, and minor outlying islands of the 
United States; State and local governments; and multi-State, regional, or interstate entities which have 
governmental functions). These buildings and works may include, without limitation, bridges, dams, 
plants, highways, parkways, streets, subways, tunnels, sewers, mains, power lines, pumping stations, 
heavy generators, railways, airports, terminals, docks, piers, wharves, ways, lighthouses, buoys, jetties, 
breakwaters, levees, and canals, and the construction, alteration, maintenance, or repair of such buildings 
and works. 

Steel means an alloy that includes at least 50 percent iron, between .02 and 2 percent carbon, and may 
include other elements. 

(b) Iron, steel, and manufactured goods. (1) The award term and condition described in this section 
implements— 

(i) Section 1605(a) of the American Recovery and Reinvestment Act of 2009 (Pub. L. 111–5) (Recovery 
Act), by requiring that all iron, steel, and manufactured goods used in the project are produced in the 
United States; and 

(ii) Section 1605(d), which requires application of the Buy American requirement in a manner consistent 
with U.S. obligations under international agreements. The restrictions of section 1605 of the Recovery Act 
do not apply to designated country iron, steel, and/or manufactured goods. The Buy American requirement 
in section 1605 shall not be applied where the iron, steel or manufactured goods used in the project are 
from a Party to an international agreement that obligates the recipient to treat the goods and services of 
that Party the same as domestic goods and services. This obligation shall only apply to projects with an 
estimated value of $7,443,000 or more. 

(2) The recipient shall use only domestic or designated country iron, steel, and manufactured goods in 
performing the work funded in whole or part with this award, except as provided in paragraphs (b)(3) and 
(b)(4) of this section. 
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(3) The requirement in paragraph (b)(2) of this section does not apply to the iron, steel, and manufactured 
goods listed by the Federal Government as follows: 

To Be Determined 

(4) The award official may add other iron, steel, and manufactured goods to the list in paragraph (b)(3) of 
this section if the Federal Government determines that— 

(i) The cost of domestic iron, steel, and/or manufactured goods would be unreasonable. The cost of 
domestic iron, steel, and/or manufactured goods used in the project is unreasonable when the cumulative 
cost of such material will increase the overall cost of the project by more than 25 percent; 

(ii) The iron, steel, and/or manufactured good is not produced, or manufactured in the United States in 
sufficient and reasonably available commercial quantities of a satisfactory quality; or 

(iii) The application of the restriction of section 1605 of the Recovery Act would be inconsistent with the 
public interest. 

(c) Request for determination of inapplicability of section 1605 of the Recovery Act or the Buy American 
Act. (1)(i) Any recipient request to use foreign iron, steel, and/or manufactured goods in accordance with 
paragraph (b)(4) of this section shall include adequate information for Federal Government evaluation of 
the request, including— 

(A) A description of the foreign and domestic iron, steel, and/or manufactured goods; 

(B) Unit of measure; 

(C) Quantity; 

(D) Cost; 

(E) Time of delivery or availability; 

(F) Location of the project; 

(G) Name and address of the proposed supplier; and 

(H) A detailed justification of the reason for use of foreign iron, steel, and/or manufactured goods cited in 
accordance with paragraph (b)(4) of this section. 

(ii) A request based on unreasonable cost shall include a reasonable survey of the market and a completed 
cost comparison table in the format in paragraph (d) of this section. 

(iii) The cost of iron, steel, or manufactured goods shall include all delivery costs to the construction site 
and any applicable duty. 

(iv) Any recipient request for a determination submitted after Recovery Act funds have been obligated for 
a project for construction, alteration, maintenance, or repair shall explain why the recipient could not 
reasonably foresee the need for such determination and could not have requested the determination before 
the funds were obligated. If the recipient does not submit a satisfactory explanation, the award official 
need not make a determination. 
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(2) If the Federal Government determines after funds have been obligated for a project for construction, 
alteration, maintenance, or repair that an exception to section 1605 of the Recovery Act applies, the award 
official will amend the award to allow use of the foreign iron, steel, and/or relevant manufactured goods. 
When the basis for the exception is nonavailability or public interest, the amended award shall reflect 
adjustment of the award amount, redistribution of budgeted funds, and/or other appropriate actions taken 
to cover costs associated with acquiring or using the foreign iron, steel, and/or relevant manufactured 
goods.  When the basis for the exception is the unreasonable cost of the domestic iron, steel, or 
manufactured goods, the award official shall adjust the award amount or redistribute budgeted funds, as 
appropriate, by at least the differential established in 2 CFR 176.110(a). 

(3) Unless the Federal Government determines that an exception to section 1605 of the Recovery Act 
applies, use of foreign iron, steel, and/or manufactured goods other than designated country iron, steel, 
and/or manufactured goods is noncompliant with the applicable Act. 

(d) Data. To permit evaluation of requests under paragraph (b) of this section based on unreasonable cost, 
the applicant shall include the following information and any applicable supporting data based on the 
survey of suppliers: 

Foreign and Domestic Items Cost Comparison 

Description Unit of measure Quantity Cost(dollars)*

Item 1:     

Foreign steel, iron, or manufactured good _________ _________ _________ 

Domestic steel, iron, or manufactured good _________ _________ _________ 

Item 2:     

Foreign steel, iron, or manufactured good _________ _________ _________ 

Domestic steel, iron, or manufactured good _________ _________ _________ 

List name, address, telephone number, email address, and contact for suppliers surveyed. Attach copy of 
response; if oral, attach summary. 

Include other applicable supporting information.  

*Include all delivery costs to the construction site. 
 

24. WAGE RATE REQUIREMENTS UNDER SECTION 1606 OF THE RECOVERY ACT 

(a) Section 1606 of the Recovery Act requires that all laborers and mechanics employed by contractors 
and subcontractors on projects funded directly by or assisted in whole or in part by and through the 
Federal Government pursuant to the Recovery Act shall be paid wages at rates not less than those 
prevailing on projects of a character similar in the locality as determined by the Secretary of Labor in 
accordance with subchapter IV of chapter 31 of title 40, United States Code. 

Pursuant to Reorganization Plan No. 14 and the Copeland Act, 40 U.S.C. 3145, the Department of Labor 
has issued regulations at 29 CFR parts 1, 3, and 5 to implement the Davis-Bacon and related Acts. 
Regulations in 29 CFR 5.5 instruct agencies concerning application of the standard Davis-Bacon contract 
clauses set forth in that section. Federal agencies providing grants, cooperative agreements, and loans 
under the Recovery Act shall ensure that the standard Davis-Bacon contract clauses found in 29 CFR 
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5.5(a) are incorporated in any resultant covered contracts that are in excess of $2,000 for construction, 
alteration or repair (including painting and decorating). 

(b) For additional guidance on the wage rate requirements of section 1606, contact your awarding agency. 
Recipients of grants, cooperative agreements and loans should direct their initial inquiries concerning the 
application of Davis-Bacon requirements to a particular federally assisted project to the Federal agency 
funding the project. The Secretary of Labor retains final coverage authority under Reorganization Plan 
Number 14. 

 
25. RECOVERY ACT TRANSACTIONS LISTED IN SCHEDULE OF EXPENDITURES OF 

FEDERAL AWARDS AND RECIPIENT RESPONSIBILITIES FOR INFORMING 
SUBRECIPIENTS 

(a) To maximize the transparency and accountability of funds authorized under the American Recovery 
and Reinvestment Act of 2009 (Pub. L. 111–5) (Recovery Act) as required by Congress and in accordance 
with 2 CFR 215.21 “Uniform Administrative Requirements for Grants and Agreements” and OMB 
Circular A–102 Common Rules provisions, recipients agree to maintain records that identify adequately 
the source and application of Recovery Act funds. OMB Circular A–102 is available at 
http://www.whitehouse.gov/omb/circulars/a102/a102.html.  

(b) For recipients covered by the Single Audit Act Amendments of 1996 and OMB Circular A–133, 
“Audits of States, Local Governments, and Non-Profit Organizations,” recipients agree to separately 
identify the expenditures for Federal awards under the Recovery Act on the Schedule of Expenditures of 
Federal Awards (SEFA) and the Data Collection Form (SF–SAC) required by OMB Circular A–133. 
OMB Circular A–133 is available at http://www.whitehouse.gov/omb/circulars/a133/a133.html. This shall 
be accomplished by identifying expenditures for Federal awards made under the Recovery Act separately 
on the SEFA, and as separate rows under Item 9 of Part III on the SF–SAC by CFDA number, and 
inclusion of the prefix “ARRA-” in identifying the name of the Federal program on the SEFA and as the 
first characters in Item 9d of Part III on the SF–SAC. 

(c) Recipients agree to separately identify to each subrecipient, and document at the time of subaward and 
at the time of disbursement of funds, the Federal award number, CFDA number, and amount of Recovery 
Act funds. When a recipient awards Recovery Act funds for an existing program, the information 
furnished to subrecipients shall distinguish the subawards of incremental Recovery Act funds from regular 
subawards under the existing program. 

(d) Recipients agree to require their subrecipients to include on their SEFA information to specifically 
identify Recovery Act funding similar to the requirements for the recipient SEFA described above. This 
information is needed to allow the recipient to properly monitor subrecipient expenditure of ARRA funds 
as well as oversight by the Federal awarding agencies, Offices of Inspector General and the Government 
Accountability Office. 

 

26. DAVIS-BACON ACT AND CONTRACT WORKHOURS AND SAFETY STANDARD ACT 
 
Definitions: For purposes of this provision, “Davis Bacon Act and Contract Work Hours and Safety Standards 
Act,” the following definitions are applicable:  
 

(1) “Award” means any grant, cooperative agreement or technology investment agreement made 
with Recovery Act funds by the Department of Energy (DOE) to a Recipient. Such Award must 
require compliance with the labor standards clauses and wage rate requirements of the Davis-Bacon 
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Act (DBA) for work performed by all laborers and mechanics employed by Recipients (other than a 
unit of State or local government whose own employees perform the construction) Subrecipients, 
Contractors, and subcontractors.  
 
(2) “Contractor” means an entity that enters into a Contract. For purposes of these clauses, 
Contractor shall include (as applicable) prime contractors, Recipients, Subrecipients, and Recipients’ 
or Subrecipients’ contractors, subcontractors, and lower-tier subcontractors. “Contractor” does not 
mean a unit of State or local government where construction is performed by its own employees.”  
 
(3) “Contract” means a contract executed by a Recipient, Subrecipient, prime contractor, or any tier 
subcontractor for construction, alteration, or repair. It may also mean (as applicable) (i) financial 
assistance instruments such as grants, cooperative agreements, technology investment agreements, 
and loans; and, (ii) Sub awards, contracts and subcontracts issued under financial assistance 
agreements. “Contract” does not mean a financial assistance instrument with a unit of State or local 
government where construction is performed by its own employees.  
 
(4) “Contracting Officer” means the DOE official authorized to execute an Award on behalf of DOE 
and who is responsible for the business management and non-program aspects of the financial 
assistance process.  

 
(5) “Recipient” means any entity other than an individual that receives an Award of Federal funds in 
the form of a grant, cooperative agreement, or technology investment agreement directly from the 
Federal Government and is financially accountable for the use of any DOE funds or property, and is 
legally responsible for carrying out the terms and conditions of the program and Award. 

 
(6) “Subaward” means an award of financial assistance in the form of money, or property in lieu of 
money, made under an award by a Recipient to an eligible Subrecipient or by a Subrecipient to a 
lower-tier subrecipient. The term includes financial assistance when provided by any legal 
agreement, even if the agreement is called a contract, but does not include the Recipient’s 
procurement of goods and services to carry out the program nor does it include any form of 
assistance which is excluded from the definition of “Award” above.  
 
(7) “Subrecipient” means a non-Federal entity that expends Federal funds received from a Recipient 
to carry out a Federal program, but does not include an individual that is a beneficiary of such a 
program. 

 
(a) Davis Bacon Act  

 
(1) Minimum wages.  

 
(i) All laborers and mechanics employed or working upon the site of the work (or under the 
United States Housing Act of 1937 or under the Housing Act of 1949 in the construction or 
development of the project), will be paid unconditionally and not less often than once a week, 
and, without subsequent deduction or rebate on any account (except such payroll deductions 
as are permitted by regulations issued by the Secretary of Labor under the Copeland Act (29 
CFR part 3)), the full amount of wages and bona fide fringe benefits (or cash equivalents 
thereof) due at time of payment computed at rates not less than those contained in the wage 
determination of the Secretary of Labor which is attached hereto and made a part hereof, 
regardless of any contractual relationship which may be alleged to exist between the 
Contractor and such laborers and mechanics.  
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Contributions made or costs reasonably anticipated for bona fide fringe benefits under section 
1(b)(2) of the Davis-Bacon Act on behalf of laborers or mechanics are considered wages paid 
to such laborers or mechanics, subject to the provisions of paragraph (a)(1)(iv) of this section; 
also, regular contributions made or costs incurred for more than a weekly period (but not less 
often than quarterly) under plans, funds, or programs which cover the particular weekly 
period, are deemed to be constructively made or incurred during such weekly period. Such 
laborers and mechanics shall be paid the appropriate wage rate and fringe benefits on the wage 
determination for the classification of work actually performed, without regard to skill, except 
as provided in § 5.5(a)(4). Laborers or mechanics performing work in more than one 
classification may be compensated at the rate specified for each classification for the time 
actually worked therein, provided that the employer's payroll records accurately set forth the 
time spent in each classification in which work is performed. The wage determination 
(including any additional classification and wage rates conformed under paragraph (a)(1)(ii) of 
this section) and the Davis-Bacon poster (WH-1321) shall be posted at all times by the 
Contractor and its subcontractors at the site of the work in a prominent and accessible place 
where it can be easily seen by the workers.  
 
(ii)(A) The Contracting Officer shall require that any class of laborers or mechanics, including 
helpers, which is not listed in the wage determination and which is to be employed under the 
Contract shall be classified in conformance with the wage determination. The Contracting 
Officer shall approve an additional classification and wage rate and fringe benefits therefore 
only when the following criteria have been met:  

 
(1) The work to be performed by the classification requested is not performed by a 
classification in the wage determination;  

 
(2) The classification is utilized in the area by the construction industry; and  

 
(3) The proposed wage rate, including any bona fide fringe benefits, bears a 
reasonable relationship to the wage rates contained in the wage determination. 

 
(B) If the Contractor and the laborers and mechanics to be employed in the classification 
(if known), or their representatives, and the Contracting Officer agree on the classification 
and wage rate (including the amount designated for fringe benefits where appropriate), a 
report of the action taken shall be sent by the Contracting Officer to the Administrator of 
the Wage and Hour Division, U.S. Department of Labor, Washington, DC 20210. The 
Administrator, or an authorized representative, will approve, modify, or disapprove every 
additional classification action within 30 days of receipt and so advise the Contracting 
Officer or will notify the Contracting Officer within the 30-day period that additional time 
is necessary.  

 
(C) In the event the Contractor, the laborers or mechanics to be employed in the 
classification or their representatives, and the Contracting Officer do not agree on the 
proposed classification and wage rate (including the amount designated for fringe benefits, 
where appropriate), the Contracting Officer shall refer the questions, including the views of 
all interested parties and the recommendation of the Contracting Officer, to the 
Administrator for determination. The Administrator, or an authorized representative, will 
issue a determination within 30 days of receipt and so advise the Contracting Officer or 
will notify the Contracting Officer within the 30-day period that additional time is 
necessary.  
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(D) The wage rate (including fringe benefits where appropriate) determined pursuant to 
paragraphs (a)(1)(ii)(B) or (C) of this section, shall be paid to all workers performing work 
in the classification under this Contract from the first day on which work is performed in 
the classification.  

 
(iii) Whenever the minimum wage rate prescribed in the Contract for a class of laborers or 
mechanics includes a fringe benefit which is not expressed as an hourly rate, the Contractor 
shall either pay the benefit as stated in the wage determination or shall pay another bona fide 
fringe benefit or an hourly cash equivalent thereof.  
 
(iv) If the Contractor does not make payments to a trustee or other third person, the Contractor 
may consider as part of the wages of any laborer or mechanic the amount of any costs 
reasonably anticipated in providing bona fide fringe benefits under a plan or program, 
provided that the Secretary of Labor has found, upon the written request of the Contractor, that 
the applicable standards of the Davis-Bacon Act have been met. The Secretary of Labor may 
require the Contractor to set aside in a separate account assets for the meeting of obligations 
under the plan or program.  
 

(2) Withholding. The Department of Energy or the Recipient or Subrecipient shall upon its own action 
or upon written request of an authorized representative of the Department of Labor withhold or cause 
to be withheld from the Contractor under this Contract or any other Federal contract with the same 
prime contractor, or any other federally-assisted contract subject to Davis-Bacon prevailing wage 
requirements, which is held by the same prime contractor, so much of the accrued payments or 
advances as may be considered necessary to pay laborers and mechanics, including apprentices, 
trainees, and helpers, employed by the Contractor or any subcontractor the full amount of wages 
required by the Contract. In the event of failure to pay any laborer or mechanic, including any 
apprentice, trainee, or helper, employed or working on the site of the work (or under the United States 
Housing Act of 1937 or under the Housing Act of 1949 in the construction or development of the 
project), all or part of the wages required by the Contract, the Department of Energy, Recipient, or 
Subrecipient, may, after written notice to the Contractor, sponsor, applicant, or owner, take such action 
as may be necessary to cause the suspension of any further payment, advance, or guarantee of funds 
until such violations have ceased.  
 
(3) Payrolls and basic records.  

 
(i) Payrolls and basic records relating thereto shall be maintained by the Contractor during the 
course of the work and preserved for a period of three years thereafter for all laborers and 
mechanics working at the site of the work (or under the United States Housing Act of 1937, or 
under the Housing Act of 1949, in the construction or development of the project). Such 
records shall contain the name, address, and social security number of each such worker, his 
or her correct classification, hourly rates of wages paid (including rates of contributions or 
costs anticipated for bona fide fringe benefits or cash equivalents thereof of the types 
described in section 1(b)(2)(B) of the Davis-Bacon Act), daily and weekly number of hours 
worked, deductions made, and actual wages paid. Whenever the Secretary of Labor has found 
under 29 CFR 5.5(a)(1)(iv) that the wages of any laborer or mechanic include the amount of 
any costs reasonably anticipated in providing benefits under a plan or program described in 
section 1(b)(2)(B) of the Davis-Bacon Act, the Contractor shall maintain records which show 
that the commitment to provide such benefits is enforceable, that the plan or program is 
financially responsible, and that the plan or program has been communicated in writing to the 
laborers or mechanics affected, and records which show the costs anticipated or the actual cost 
incurred in providing such benefits. Contractors employing apprentices or trainees under 
approved programs shall maintain written evidence of the registration of apprenticeship 
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programs and certification of trainee programs, the registration of the apprentices and trainees, 
and the ratios and wage rates prescribed in the applicable programs.  

 
(ii) (A) The Contractor shall submit weekly for each week in which any Contract work is 

performed a copy of all payrolls to the Department of Energy if the agency is a party to 
the Contract, but if the agency is not such a party, the Contractor will submit the payrolls 
to the Recipient or Subrecipient (as applicable), applicant, sponsor, or owner, as the case 
may be, for transmission to the Department of Energy. The payrolls submitted shall set out 
accurately and completely all of the information required to be maintained under 29 CFR 
5.5(a)(3)(i), except that full social security numbers and home addresses shall not be 
included on weekly transmittals. Instead, the payrolls shall only need to include an 
individually identifying number for each employee (e.g., the last four digits of the 
employee's social security number). The required weekly payroll information may be 
submitted in any form desired. Optional Form WH-347 is available for this purpose from 
the Wage and Hour Division Web site at 
http://www.dol.gov/esa/whd/forms/wh347instr.htm or its successor site. The prime 
Contractor is responsible for the submission of copies of payrolls by all subcontractors. 
Contractors and subcontractors shall maintain the full social security number and current 
address of each covered worker, and shall provide them upon request to the Department of 
Energy if the agency is a party to the Contract, but if the agency is not such a party, the 
Contractor will submit them to the Recipient or Subrecipient (as applicable), applicant, 
sponsor, or owner, as the case may be, for transmission to the Department of Energy, the 
Contractor, or the Wage and Hour Division of the Department of Labor for purposes of an 
investigation or audit of compliance with prevailing wage requirements. It is not a 
violation of this section for a prime contractor to require a subcontractor to provide 
addresses and social security numbers to the prime contractor for its own records, without 
weekly submission to the sponsoring government agency (or the Recipient or Subrecipient 
(as applicable), applicant, sponsor, or owner).  
 
(B) Each payroll submitted shall be accompanied by a “Statement of Compliance,” signed 
by the Contractor or subcontractor or his or her agent who pays or supervises the payment 
of the persons employed under the Contract and shall certify the following:  

 
(1) That the payroll for the payroll period contains the information required to be 
provided under § 5.5 (a)(3)(ii) of Regulations, 29 CFR part 5, the appropriate 
information is being maintained under § 5.5 (a)(3)(i) of Regulations, 29 CFR part 5, 
and that such information is correct and complete;  
 
(2) That each laborer or mechanic (including each helper, apprentice, and trainee) 
employed on the Contract during the payroll period has been paid the full weekly 
wages earned, without rebate, either directly or indirectly, and that no deductions have 
been made either directly or indirectly from the full wages earned, other than 
permissible deductions as set forth in Regulations, 29 CFR part 3;  
 
(3) That each laborer or mechanic has been paid not less than the applicable wage 
rates and fringe benefits or cash equivalents for the classification of work performed, 
as specified in the applicable wage determination incorporated into the Contract.  

 
(C) The weekly submission of a properly executed certification set forth on the reverse 
side of Optional Form WH-347 shall satisfy the requirement for submission of the 
“Statement of Compliance” required by paragraph (a)(3)(ii)(B) of this section.  
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(D) The falsification of any of the above certifications may subject the Contractor or 
subcontractor to civil or criminal prosecution under section 1001 of title 18 and section 
3729 of title 31 of the United States Code.  

 
(iii) The Contractor or subcontractor shall make the records required under paragraph (a)(3)(i) 
of this section available for inspection, copying, or transcription by authorized representatives 
of the Department of Energy or the Department of Labor, and shall permit such 
representatives to interview employees during working hours on the job. If the Contractor or 
subcontractor fails to submit the required records or to make them available, the Federal 
agency may, after written notice to the Contractor, sponsor, applicant, or owner, take such 
action as may be necessary to cause the suspension of any further payment, advance, or 
guarantee of funds. Furthermore, failure to submit the required records upon request or to 
make such records available may be grounds for debarment action pursuant to 29 CFR 5.12. 

 
(4) Apprentices and trainees—  

 
(i) Apprentices. Apprentices will be permitted to work at less than the predetermined rate for 
the work they performed when they are employed pursuant to and individually registered in a 
bona fide apprenticeship program registered with the U.S. Department of Labor, Employment 
and Training Administration, Office of Apprenticeship Training, Employer and Labor 
Services, or with a State Apprenticeship Agency recognized by the Office, or if a person is 
employed in his or her first 90 days of probationary employment as an apprentice in such an 
apprenticeship program, who is not individually registered in the program, but who has been 
certified by the Office of Apprenticeship Training, Employer and Labor Services or a State 
Apprenticeship Agency (where appropriate) to be eligible for probationary employment as an 
apprentice. The allowable ratio of apprentices to journeymen on the job site in any craft 
classification shall not be greater than the ratio permitted to the Contractor as to the entire 
work force under the registered program. Any worker listed on a payroll at an apprentice wage 
rate, who is not registered or otherwise employed as stated above, shall be paid not less than 
the applicable wage rate on the wage determination for the classification of work actually 
performed. In addition, any apprentice performing work on the job site in excess of the ratio 
permitted under the registered program shall be paid not less than the applicable wage rate on 
the wage determination for the work actually performed. Where a Contractor is performing 
construction on a project in a locality other than that in which its program is registered, the 
ratios and wage rates (expressed in percentages of the journeyman's hourly rate) specified in 
the Contractor's or subcontractor's registered program shall be observed. Every apprentice 
must be paid at not less than the rate specified in the registered program for the apprentice's 
level of progress, expressed as a percentage of the journeymen hourly rate specified in the 
applicable wage determination. Apprentices shall be paid fringe benefits in accordance with 
the provisions of the apprenticeship program. If the apprenticeship program does not specify 
fringe benefits, apprentices must be paid the full amount of fringe benefits listed on the wage 
determination for the applicable classification. If the Administrator determines that a different 
practice prevails for the applicable apprentice classification, fringes shall be paid in 
accordance with that determination. In the event the Office of Apprenticeship Training, 
Employer and Labor Services, or a State Apprenticeship Agency recognized by the Office, 
withdraws approval of an apprenticeship program, the Contractor will no longer be permitted 
to utilize apprentices at less than the applicable predetermined rate for the work performed 
until an acceptable program is approved.  
 
(ii) Trainees. Except as provided in 29 CFR 5.16, trainees will not be permitted to work at less 
than the predetermined rate for the work performed unless they are employed pursuant to and 
individually registered in a program which has received prior approval, evidenced by formal 
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certification by the U.S. Department of Labor, Employment and Training Administration. The 
ratio of trainees to journeymen on the job site shall not be greater than permitted under the 
plan approved by the Employment and Training Administration. Every trainee must be paid at 
not less than the rate specified in the approved program for the trainee's level of progress, 
expressed as a percentage of the journeyman hourly rate specified in the applicable wage 
determination. Trainees shall be paid fringe benefits in accordance with the provisions of the 
trainee program. If the trainee program does not mention fringe benefits, trainees shall be paid 
the full amount of fringe benefits listed on the wage determination unless the Administrator of 
the Wage and Hour Division determines that there is an apprenticeship program associated 
with the corresponding journeyman wage rate on the wage determination which provides for 
less than full fringe benefits for apprentices. Any employee listed on the payroll at a trainee 
rate who is not registered and participating in a training plan approved by the Employment and 
Training Administration shall be paid not less than the applicable wage rate on the wage 
determination for the classification of work actually performed. In addition, any trainee 
performing work on the job site in excess of the ratio permitted under the registered program 
shall be paid not less than the applicable wage rate on the wage determination for the work 
actually performed. In the event the Employment and Training Administration withdraws 
approval of a training program, the Contractor will no longer be permitted to utilize trainees at 
less than the applicable predetermined rate for the work performed until an acceptable 
program is approved.  

 
(iii) Equal employment opportunity. The utilization of apprentices, trainees, and journeymen 
under this part shall be in conformity with the equal employment opportunity requirements of 
Executive Order 11246, as amended and 29 CFR part 30.  
 

(5) Compliance with Copeland Act requirements. The Contractor shall comply with the requirements 
of 29 CFR part 3, which are incorporated by reference in this Contract.  
 
(6) Contracts and Subcontracts. The Recipient, Subrecipient, the Recipient’s, and Subrecipient’s 
contractors and subcontractor shall insert in any Contracts the clauses contained herein in(a)(1) 
through (10) and such other clauses as the Department of Energy may by appropriate instructions 
require, and also a clause requiring the subcontractors to include these clauses in any lower tier 
subcontracts. The Recipient shall be responsible for the compliance by any subcontractor or lower tier 
subcontractor with all of the paragraphs in this clause.  

 
(7) Contract termination: debarment. A breach of the Contract clauses in 29 CFR 5.5 may be grounds 
for termination of the Contract, and for debarment as a contractor and a subcontractor as provided in 
29 CFR 5.12.  
 
(8) Compliance with Davis-Bacon and Related Act requirements. All rulings and interpretations of the 
Davis-Bacon and Related Acts contained in 29 CFR parts 1, 3, and 5 are herein incorporated by 
reference in this Contract.  

 
(9) Disputes concerning labor standards. Disputes arising out of the labor standards provisions of this 
Contract shall not be subject to the general disputes clause of this Contract. Such disputes shall be 
resolved in accordance with the procedures of the Department of Labor set forth in 29 CFR parts 5, 6, 
and 7. Disputes within the meaning of this clause include disputes between the Recipient, 
Subrecipient, the Contractor (or any of its subcontractors), and the contracting agency, the U.S. 
Department of Labor, or the employees or their representatives.  
 
(10) Certification of eligibility.  
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(i) By entering into this Contract, the Contractor certifies that neither it (nor he or she) nor any 
person or firm who has an interest in the Contractor's firm is a person or firm ineligible to be 
awarded Government contracts by virtue of section 3(a) of the Davis-Bacon Act or 29 CFR 
5.12(a)(1).  

 
(ii) No part of this Contract shall be subcontracted to any person or firm ineligible for award 
of a Government contract by virtue of section 3(a) of the Davis-Bacon Act or 29 CFR 
5.12(a)(1).  

 
(iii) The penalty for making false statements is prescribed in the U.S. Criminal Code, 18 
U.S.C. 1001.  

 
(b) Contract Work Hours and Safety Standards Act. As used in this paragraph, the terms laborers and 
mechanics include watchmen and guards.  

 
(1) Overtime requirements. No Contractor or subcontractor contracting for any part of the Contract 
work which may require or involve the employment of laborers or mechanics shall require or permit 
any such laborer or mechanic in any workweek in which he or she is employed on such work to work 
in excess of forty hours in such workweek unless such laborer or mechanic receives compensation at a 
rate not less than one and one-half times the basic rate of pay for all hours worked in excess of forty 
hours in such workweek.  
 
(2) Violation; liability for unpaid wages; liquidated damages. In the event of any violation of the 
clause set forth in paragraph (b)(1) of this section, the Contractor and any subcontractor responsible 
therefor shall be liable for the unpaid wages. In addition, such Contractor and subcontractor shall be 
liable to the United States (in the case of work done under contract for the District of Columbia or a 
territory, to such District or to such territory), for liquidated damages. Such liquidated damages shall 
be computed with respect to each individual laborer or mechanic, including watchmen and guards, 
employed in violation of the clause set forth in paragraph (b)(1) of this section, in the sum of $10 for 
each calendar day on which such individual was required or permitted to work in excess of the 
standard workweek of forty hours without payment of the overtime wages required by the clause set 
forth in paragraph (b)(1) of this section.  
 
(3) Withholding for unpaid wages and liquidated damages. The Department of Energy or the Recipient 
or Subrecipient shall upon its own action or upon written request of an authorized representative of the 
Department of Labor withhold or cause to be withheld, from any moneys payable on account of work 
performed by the Contractor or subcontractor under any such contract or any other Federal contract 
with the same prime Contractor, or any other federally-assisted contract subject to the Contract Work 
Hours and Safety Standards Act, which is held by the same prime contractor, such sums as may be 
determined to be necessary to satisfy any liabilities of such Contractor or subcontractor for unpaid 
wages and liquidated damages as provided in the clause set forth in paragraph (b)(2) of this section.   
(4) Contracts and Subcontracts. The Recipient, Subrecipient, and Recipient’s and Subrecipient’s 
contractor or subcontractor shall insert in any Contracts, the clauses set forth in paragraph (b)(1) 
through (4) of this section and also a clause requiring the subcontractors to include these clauses in 
any lower tier subcontracts. The Recipient shall be responsible for compliance by any subcontractor or 
lower tier subcontractor with the clauses set forth in paragraphs (b)(1) through (4) of this section.  
 
(5) The Contractor or subcontractor shall maintain payrolls and basic payroll records during the course 
of the work and shall preserve them for a period of three years from the completion of the Contract for 
all laborers and mechanics, including guards and watchmen, working on the Contract. Such records 
shall contain the name and address of each such employee, social security number, correct 
classifications, hourly rates of wages paid, daily and weekly number of hours worked, deductions 
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made, and actual wages paid. The records to be maintained under this paragraph shall be made 
available by the Contractor or subcontractor for inspection, copying, or transcription by authorized 
representatives of the Department of Energy and the Department of Labor, and the Contractor or 
subcontractor will permit such representatives to interview employees during working hours on the 
job.  

 
(c) Recipient Responsibilities for Davis Bacon Act 
 

(1) On behalf of the Department of Energy (DOE), Recipient shall perform the following functions: 
 

(i)    Obtain, maintain, and monitor all Davis Bacon Act (DBA) certified payroll records 
submitted by the Subrecipients and Contractors at any tier under this Award; 

 
(ii)   Review all DBA certified payroll records for compliance with DBA requirements, 
including applicable DOL wage determinations; 

 
(iii)   Notify DOE of any non-compliance with DBA requirements by Subrecipients or  
Contractors at any tier, including any non-compliances identified as the result of reviews 
performed pursuant to paragraph (ii) above;   

 
(iv)   Address any Subrecipient and any Contractor DBA non-compliance issues; if DBA non-
compliance issues cannot be resolved in a timely manner, forward complaints, summary of 
investigations and all relevant information to DOE;   

 
(v)    Provide DOE with detailed information regarding the resolution of any DBA non-
compliance issues;  

 
(vi)   Perform services in support of DOE investigations of complaints filed regarding 
noncompliance by Subrecipients and Contractors with DBA requirements; 

 
(vii)    Perform audit services as necessary to ensure compliance by Subrecipients and 
Contractors with DBA requirements and as requested by the Contracting Officer; and 

 
(viii)    Provide copies of all records upon request by DOE or DOL in a timely manner.  

 
(d)  Rates of Wages 
 
The prevailing wage rates determined by the Secretary of Labor can be found at http://www.wdol.gov/. 

 
 

http://www.wdol.gov/
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SCHEDULE B 
 

OTHER ENERGY SERVICES 
 

The Client has not engaged the ESCO to provide any energy services under the Energy 
Performance Contract that are above and beyond those services and scope of work 
identified in the Energy Performance Contract and Construction Contract. 
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SCHEDULE C 
 

ENERGY SAVINGS GUARANTEE 
 
This schedule identifies the mechanics of how the energy savings have been calculated, 
defines the Measurement & Verification principles on which the Guarantee is based (refer 
to Schedule F for a description of the specific M&V Plan that the Client and ESCO have 
agreed to for this project), a table quantifying the projected and guaranteed savings levels 
and a description of the plan for reconciling any savings discrepancies. 
 
A. Energy Savings Guarantee – Defined 

 
The ESCO utilized a combination of utility analysis and field measurement data as 
input for standard engineering calculation methods that identify the energy usage 
and dollar savings achieved by implementing certain energy conservation and/or 
facility improvement measures.  The data and calculation formulae are presented in 
detail within the Investment Grade Audit Report attached as Schedule K.  The term 
of the Energy Savings Guarantee is 10-Years, with annual guaranteed savings as 
identified in the table located in this schedule under “Guaranteed Savings” column. 

B. Measurement & Verification Concepts 
 

The savings will be verified using methods as defined by the International 
Performance Monitoring and Verification Protocol (IPMVP) that was developed by 
the United States Department of Energy.  The following table identifies Option A 
of the IPMVP. This is the guideline that will be followed in the Measurement 
&Verification Plan (See Schedule F). The M&V plan was developed in order to 
provide the empirical evidence necessary to ensure the savings are achieved (or 
not), while minimizing the cost of implementing the M&V Plan so that maximize 
infrastructure improvements would be achieved through this Energy Performance 
Contract.  

 

 
 
C. Magnitude of Energy Savings 
 

The magnitude of savings projected and guaranteed represents a significant annual 
cost reduction for the Client.  The savings is derived from the Scope of Work as 
defined in Attachment A of the Construction Contract.  These measures encompass 
technologies that the ESCO has vast experience implementing, and a high degree of 
confidence that the measures will meet or exceed projected savings levels. 
 

M&V 
Option 

Operation Conditions Savings Calculations Value to Client 

Option A 
Stipulated using analysis of 
historical data or spot/short- 
term metering data 

Measurements and 
engineering calculations 

Uses factory or measured data from 
equipment.  Valuable for equipment 
that operates at constant load, such as 
lighting.  Acts as re-commissioning 
tool. 
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City of Prairie Village Utility Rates

Elec Rate $/kWh $/kW
Natural Gas 

$/Mcf

Water 

$/kgal

Wastewater 

$/kgal

City Hall 2MGSE $0.0377 $4.66 $9.75 $3.58 $1.99

Police Dept 2MGSE $0.0377 $4.66 $9.75 $3.16 $1.99

Community Center 2SGSE $0.0402 $2.40 $9.75 $3.85 $1.99

Public Works A 2MGSE $0.0377 $4.66 $9.75 $3.16 $1.99

Public Works B 2SGSE $0.0402 $2.40 $9.75 $3.16 $1.99

Public Works G 2SGSE $0.0402 $2.40 $9.75 $3.16 $1.99

The dollar savings values have been derived by applying average utility rate costs to 
the calculated units of energy savings.  The actual rates are based on complicated tier-
level pricing, demand charges, transport and delivery costs and other parameters that 
are difficult to model effectively.  The ECMs being implemented will generate 
demand and usage savings at various tier levels (due to the time in which they will be 
saving the energy).  Hence, the ESCO has used a blended, average rate for calculating 
the dollar savings achieved by the energy saving measures. 

 
The average rates from the Investment Grade Audit that have been applied for 
calculating the dollar magnitude of savings are as follows: 
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The table below identifies the projected and guaranteed energy savings in units of 
energy and associated dollar savings.  The table also identifies annual Operation & 
Maintenance and Rate Change Savings. 

 
 

Projected Savings Guaranteed Savings

Natural 
Gas 

(MCF)

Electricity 
(kWh)

Electricity 
(kW)

Rate 
Change 

Cost 
Savings

O&M 
Cost 

Savings

Safety 
Factor

Natural 
Gas 

(MCF)

Electricity 
(kWh)

Electricity 
(kW)

Lighting Retrofits 66,890 270 $600 0.9 0 60,201 243

Water Efficiency 
Upgrades

6 $200 0.9 5 0 0

Building Infiltration 
Improvements

628 9,986 $0 0.9 565 8,987 0

Energy 
Management 

System
64 184,437 $1,000 0.9 58 165,993 0

Geothermal 
Systems

1,682 -8,067 $8,299 $0 0.9 1,514 -8,963 0

Vending Machine 
Controls

3,153 $6,500 0.9 0 2,838 0

Total Savings 2,380 256,399 270 $8,299 $8,300 2,142 229,056 243

 
 
 
 
 
 
 

NOTES:  
 
1. The actual guaranteed savings amount is not to exceed the amount reflected above, 
but may be less depending on the debt service amount resulting from the actual 
amortization schedule to be finalized between Client and Finance Company (See 
Schedule G). 
 
2. Rate Change Cost Savings and O&M Cost Savings are agreed to by Client and 
Contractor. Rate Change Savings are dependent upon future Utility rate changes being 
authorized. 
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D. Plan for Reconciling Savings Discrepancies 
 

The ESCO will utilize the field measurements taken to fulfill the M&V Plan to calculate an 
annual utility usage savings.  The above rates are then applied to these savings values to 
determine the associated dollar savings amount, which will then be compared to the overall 
guaranteed energy savings level – on an individual ECM and aggregate savings basis. 

1. If the calculation that is based upon measured criteria demonstrates that the guaranteed 
energy savings level has been met or exceeded for each individual measure, then no 
further calculations are necessary.  In this case, ESCO will tabulate the measurements and 
computed savings into a Measurement & Verification Report, and will forward to Client 
for their records.   

2. In the event that the measurement-based computations indicate that guaranteed savings 
have not been achieved for an individual Energy Conservation Measure, the ESCO will 
calculate an aggregate savings for all measures, and determine whether the aggregate 
savings meets or exceeds the overall Guarantee level savings.  If the savings meets or 
exceeds the overall Guaranteed Savings level the ESCO will tabulate all measurements 
and calculations into a M&V Report and will forward to client for their records. 

NOTE:  ESCO will make an effort to rectify the individual Energy Conservation Measure; 
through field adjustments and/or equipment modifications, so that each ECM meets or 
exceeds the individual measure Guaranteed Savings level.  However, it is understood that 
if Aggregate Savings magnitude exceeds the Aggregate Guaranteed Savings the ESCO 
has met the obligations of this M&V Plan. 

3. In the event that measurement-based calculated aggregate savings does not meet or exceed 
aggregate Guarantee Savings levels the ESCO will proceed with one or a combination of 
all the following remedies: 

a. Implement field adjustments and/or equipment modifications or replacements (at 
the ESCOs cost) that facilitate bringing the field measurement calculations to a 
level that ensures aggregate Guaranteed Savings levels are achieved. 

b. If the actions taken in above (Item a) fail to result in aggregate savings that 
exceed the total guaranteed savings level, the ESCO will a) provide services or b) 
provide funds in the amount of the savings shortfall on an annual basis at the 
anniversary of the guarantee start date for as long as the savings shortfall persists.  
These services and/or funds (at Client discretion) will be provided within 90-days 
of the anniversary of the guarantee start date.  Alternatively, the ESCO may 
present-value the savings short-fall and make one payment to finalize all contract 
obligations. 
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SCHEDULE D 
 

COMPENSATION to CONTRACTOR 
 

 
This schedule identifies the projected savings and total installed cost for each individual 
Energy Conservation Measure (ECM) included in Attachment A – Scope of Work – of the 
Construction Contract.  The ECM Summary table below identifies what the total cost will 
be for each scope item included.    

 

 

City of Prairie Village - ECM Summary Table

ECM Description
Projected 

Energy 
Savings

O&M 
Savings

Total 
Annual 

Savings

Total 
Installed 

Cost

Lighting Retrofits $8,200 $600 $8,800 $76,600

Water Efficiency Upgrades $1,400 $200 $1,600 $13,200

Building Infiltration Improvements $6,500 $0 $6,500 $48,300

Energy Management System $7,500 $1,000 $8,500 $125,000

Vending Machine Controls $300 $0 $300 $1,160

Geothermal Systems $21,300 $6,500 $27,800 $1,100,000

Project Totals $45,200 $8,300 $53,500 $1,364,260
Investment Grade Audit Fee $1,964
ESP Project Magnitude Discount -$75,300
Total Compensation to Contractor $1,290,924

Approved ARRA Grant Funds -$400,000
Projected Utility Rebates -$11,000
Projected Net Cost of Project $879,924  
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SCHEDULE E 
 

BASELINE ENERGY CONSUMPTION 
 

The ESCO has completed a detailed Utility Analysis of the Client’s facility, and established a 
baseline for each individual facility.  The following table represents historical energy consumption 
of the buildings which was analyzed during the Investment Grade Audit. Refer to Utility Analysis 
of Schedule K – Investment Grade Audit Report for comprehensive analysis regarding the utility 
consumption, graphical depiction of historical consumption and detailed information on each 
individual site. Due to the length of time which occurs between when the IGA is completed and 
when the energy project is constructed, the baseline energy usage and cost may be re-evaluated to 
include more recent data to more accurately account for current energy consumption, building 
usage patterns, and costs of energy. 
 
Base Line Energy Usage and Cost   

 

49,112 (WATER) kgals/sq.ft. = 0.01         ELECTRIC BTUs / sq. ft. = 59,563       
(SEWER) kgals/sq.ft. = 0.01         NATURAL GAS BTUs / sq. ft. = 52,374       

4.18           Other-1/sq. ft. = -           OTHER BTUs / sq. ft = -             
17.45          Other-2/sq. ft. = -           TOTAL BTUs / sq. ft. = 111,937      
0.05           Other-3/sq. ft. = -           

kW kWh
Equivalent 

FLH kW $ kWh $
Total electric 

$ $/kW $/kWh kgals kgals $ $/kgals kgals kgals $ $/kgals

Jan 99.4         63,435        638              -$           4,865$      4,865$          -$         0.0767$  Jan 32           160$      4.95$        32          51$          1.60$         
Feb 99.4         61,387        618              -$           4,585$      4,585$          -$         0.0747$  Feb 25           146$      5.79$        26          50$          1.95$         
Mar 123.6       56,609        458              -$           4,713$      4,713$          -$         0.0833$  Mar 31           154$      4.92$        31          61$          1.95$         
Apr 140.9       66,568        472              -$           5,292$      5,292$          -$         0.0795$  Apr 47           197$      4.18$        50          79$          1.57$         
May 163.3       71,010        435              -$           5,494$      5,494$          -$         0.0774$  May 52           180$      3.48$        55          59$          1.07$         
Jun 205.3       82,331        401              -$           7,132$      7,132$          -$         0.0866$  Jun 71           248$      3.50$        70          92$          1.32$         
Jul 195.5       88,537        453              -$           7,498$      7,498$          -$         0.0847$  Jul 98           333$      3.39$        88          121$         1.37$         
Aug 189.3       84,017        444              -$           7,693$      7,693$          -$         0.0916$  Aug 93           306$      3.30$        93          146$         1.57$         
Sep 165.9       80,760        487              -$           6,770$      6,770$          -$         0.0838$  Sep 118         436$      3.71$        116        198$         1.71$         
Oct 136.9       68,400        500              -$           5,264$      5,264$         -$        0.0770$ Oct 84         309$     3.68$        77          125$         1.63$        
Nov 124.9       63,601        509              -$           4,904$      4,904$          -$         0.0771$  Nov 33           165$      5.00$        32          59$          1.83$         
Dec 123.3       70,432        571              -$           5,354$      5,354$          -$         0.0760$  Dec 30           158$      5.34$        29          58$          1.96$         

Totals 1,767.7     857,087      5,986           -$           69,563$    69,563$        -$         0.0812$  Totals 714         2,793$    3.91$        701        1,099$      1.57$         

MCF MCF $ $/MCF Other-1 Other-1 $ $/Other-1 Other-2 Other-2 $ $/Other-2 Other-3 Other-3 $ $/Other-3

Jan 579          5,976$        10.32$         Jan -           -$             - Jan -           -$        - Jan -         -$         -
Feb 548          5,189$        9.47$           Feb -           -$             - Feb -           -$        - Feb -         -$         -
Mar 336          3,242$        9.64$           Mar -           -$             - Mar -           -$        - Mar -         -$         -
Apr 160          1,689$        10.53$         Apr -           -$             - Apr -           -$        - Apr -         -$         -
May 167          1,620$        9.71$           May -           -$             - May -           -$        - May -         -$         -
Jun 82            830$           10.13$         Jun -           -$             - Jun -           -$        - Jun -         -$         -
Jul 46            529$           11.49$         Jul -           -$             - Jul -           -$        - Jul -         -$         -
Aug 33            429$           12.93$         Aug -           -$             - Aug -           -$        - Aug -         -$         -
Sep 43            507$           11.83$         Sep -           -$             - Sep -           -$        - Sep -         -$         -
Oct 109          1,005$        9.18$           Oct -           -$             - Oct -           -$        - Oct -         -$         -
Nov 161          1,337$        8.31$           Nov -           -$             - Nov -           -$        - Nov -         -$         -
Dec 307          2,726$        8.87$           Dec -           -$             - Dec -           -$        - Dec -         -$         -

Totals 2,572       25,078$      9.75$           Totals -           -$             - Totals -           -$        - Totals -         -$         -

Jan
Feb
Mar
Apr
May
Jun
Jul
Aug
Sep
Oct
Nov
Dec

Totals

Total Annual $

NATURAL GAS

6,703$                          
6,466$                          

ELECTRICITY $/sq. ft. =

WATER & SEWER $/sq. ft. =

NATURAL GAS $/sq. ft. =

OTHER UTILITIES $ / sq. ft. = -$             

0.51$           

8,296$                          

98,533$                        

8,302$                          
8,481$                          
8,573$                          
7,912$                          

0

OTHER-3

0 0

11,052$                        
9,969$                          
8,170$                          
7,257$                          
7,353$                          

OTHER-1 OTHER-2

0 0

0.08$           

1.42$           

TOTAL $ / sq. ft. = 2.01$           

MCF/sq. ft. =
kWh / sq. ft. =

City of Prairie Village - Baseline Energy Consumption Totals

0

Watts / sq. ft.  =

Building Square Feet:

WATER SEWERELECTRICITY

0
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SCHEDULE F 
 

SAVINGS MEASUREMENT AND CALCULATION FORMULAE; 
 METHODOLOGY TO ADJUST BASELINE 

 
 

The ESCO guarantees the parameters set forth within this Measurement & Verification 
Plan will be achieved.  The Customer remains responsible for actual operation of the 
facilities; including properly maintaining the equipment per Schedule I, establishing hours 
of operation based on a combination of fulfilling facility mission requirements and 
meeting the energy efficiency objectives, and realizing that cost adjustments may be 
necessary over time based on building usage patterns, weather, and unit cost fluctuations.   

 

A.  Guarantee 

1. Utility Rates:   

The utility rates used in converting the energy savings from units of measure to 
dollars are as set forth in Schedule C – Energy Savings Guarantee.  The utility 
rates identified will be used for establishing the dollar savings for all Energy 
Conservation Measures. Due to the length of time that occurs between the 
Investment Grade Audit and construction of the project, a current analysis of rate 
structures may be performed in order to accurately account for the baseline costs 
of energy. 

2. Energy Savings:  The projected annual units of energy savings for each measure, 
as well as an associated conversion to dollar savings, are shown in Schedule C.  
The table identifies both the Projected and Guaranteed unit and dollar savings.  
The savings summary table also identifies the Operations & Maintenance and 
Avoided Future Cost Savings. 

B.  Savings Measurement 

 
1. Option A energy measures 

Quantities and locations of measurements will be determined utilizing the Federal 
Energy Management Program M&V Guidelines:  Measurement and Verification 
for Federal Energy Projects, Version 2.2.  Both Customer and ESCO will agree on 
an acceptable confidence and precision criteria.  

 
Installed equipment efficiencies will be measured one time at the end of 
construction. Actual, measured equipment efficiencies will be utilized in the 
calculation of projected energy savings over the entire year. Table F.1 presents a 
list of equipment that will measured. 
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C.  Measurement & Verification Reporting 

The ESCO shall prepare and deliver Measurement & Verification Reports annually for 
the duration of the contract, starting 60 days after construction completion, or as soon 
as the utility data is available to verify savings; whichever is later. Measurement & 
Verification Reports for future years will be provided on the anniversary of the 
delivery date of the Year 1 report. 

The M&V Report will clearly identify the guaranteed and ACHIEVED savings levels, 
based on the M&V Plan identified here-in.  Refer to Schedule C – Energy Savings 
Guarantee for reconciling the savings and what steps shall be taken (if necessary) to 
remedy any savings short-fall that may occur. 

ESCO shall include a summary of all baseline adjustments, including calculations and 
assumptions used to derive each adjustment. 

 

Table F.1:  Measurement & Verification Methodology by Energy Conservation Measure 

ECM Description
M&V 

Methodology

Measured 

Parameters

Length of 

Measurement

Quantity of 

Devices 

Measured

Lighting Improvements

Lamp & Ballast Retrofits

Fixture Replacements Measured Fixture Watts one time

LED & Fluorescent Lamps

Water Efficiency Improvements

Toilets gallons/flush

Urinals Measured gallons/flush one time

Faucet Aerators gpm

Building Infiltration Improvements

Caulking/Sealing Calculated

Geothermal System

Heat Pumps Measured kW/ton one time

Energy Management System

HVAC Systems Measured Parameters one time

Vending Machine Controls

Vendingmizers Calculated  
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1. Measurement & Verification Calculation Formulae 

The ESCO with utilize the methods and formulae identified on the following pages to 
measure, calculate and verify savings for each ECM identified above as “Measured”. 

The formulae and measurement parameters for each Measured ECM are as follows: 

a. Lighting 

 Lighting savings will be verified by directly measuring the actual wattage 
consumption for a representative cross-sectional percentage of the retrofits.  
These measured values will then be compared to the values that were used for 
calculating the savings.  When the average measured wattage value (for each 
representative fixture type measured) is less than the value used for savings 
calculations, the guaranteed savings values are being achieved. 

 There are numerous different retrofit applications for the Customer project 
(reference the lighting scope in the Construction Contract).  The ESCO will 
identify the retrofit type that represents the vast majority of the energy savings, 
and will focus measurement endeavors on those fixture types.  Savings for the 
measures that represent a very small percentage of the total lighting savings will 
be agreed to by the Customer and ESCO. 

 Based on the lighting inventory, ESCO can verify the vast bulk of the savings by 
measuring certain types of fixtures.  We will take M&V measurements of a small 
percentage of each of the primary savings-generating fixture types, and the 
Lighting Savings Verification Table provides a synopsis of the fixture types 
chosen, target wattage and quantity to be measured.  

Some criteria for the measurements: 

 Where applicable – when multiple fixtures of the same type are on one switch, the 
power may be measured at the switch and then divided by the number of fixtures 
on the switch circuit to determine the wattage per fixture. 

 If there are voltage swings of a magnitude to necessitate adjustments, the readings 
will be scaled (using standard engineering calculations) back to a nominal value. 

 The measured values will then be averaged and compared to the target wattage 
(i.e. the value used for the savings calculations).  If the average measured wattage 
is less than the target wattage, the savings are achieved.  If the average wattage is 
higher than the target value, then the steps identified in Schedule C – Guarantee – 
“Plan for Reconciling Savings Discrepancies” (Item D) will be followed. 

b. Water Efficiency Improvements 

 Water savings will be verified by directly measuring the actual water 
consumption for a representative cross-sectional percentage of the retrofits.  
These measured values will then be compared to the values that were used for 
calculating the savings.  When the average measured water consumption value 
(for each representative fixture type measured) is less than the value used for 
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savings calculations, the guaranteed savings values are being achieved. 

 There are numerous different retrofit applications for the Customer project 
(reference the water scope in the Construction Contract).  The ESCO will identify 
the retrofit type that represents the vast majority of the water savings, and will 
focus measurement endeavors on those fixture types.  Savings for the measures 
that represent a very small percentage of the total water savings will be agreed to 
by the Customer and ESCO. 

c. Geothermal Systems 

 This complete system replacement will provide a much more efficient method of 
heating and cooling for the facilities.  The ESCO will measure the power-draw of 
the heat pumps at different loading conditions.  Once all of the measurements are 
taken, the actual efficiencies can be compared to that of the targeted efficiencies 
to verify the equipment performance. 

d. Energy Management System Expansion 

 The ESCO has calculated the magnitude of savings that is achievable through 
setback of temperature when a space is unoccupied.  The most practical way of 
verifying the savings are achieved is to ensure that the schedule, set-point and 
other operating parameters are actually programmed and functioning per design 
intent. 

 The system functionality, temperature set-points, and operating schedules have 
been reviewed and agreed to by the Customer and ESCO.  It is understood by 
both parties that the operating schedules and set-points are a dynamic feature 
within facilities.  Special events and/or needs may arise that cause the operating 
parameters to be changed from time to time.  The ESCO will help the Customer 
develop time-effective methods for checking these parameters on a regular basis 
so that Customer can return to “optimal” operating conditions in terms of 
generating energy savings.  The temperature set-points and schedules identified in 
the following tables have been agreed to as the “target” conditions, and these 
represent the values at which the savings calculations have been based (with some 
conservatism adjustments to account for operational variations). 

 The ESCO will perform a complete diagnostic review of the energy management 
system operations to verify that programming matches the design intent upon 
which savings calculations are based.  This diagnostic will include checking all 
schedules and set-points, sequence of operations and programming for advanced 
programming functions and confirming that mechanical systems actually respond 
as desired and/or expected in order to achieve energy savings. 

H. Measurement & Verification Templates 

ESCO will work with the Customer to develop templates of tables to utilize for verification of 
equipment performance.  The Customer’s staff will have the option to be present during all 
measurements and will have the opportunity to inspect all equipment and measurement 
devices utilized by ESCO in obtaining the field data that will be utilized to quantify the actual 
achieved energy saving levels for each measured ECM. 
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SCHEDULE G 
 

LEASE AGREEMENT 
 
 

The Client has elected to arrange their financing for the project. The financing plus grant 
awards, plus other funding sources are sufficient to cover 100% of the Total Compensation 
to Contractor (detailed in Schedule A, Attachment A). 
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SCHEDULE H 
 

STANDARDS OF COMFORT / OPERATING PARAMETERS 
 
 

 
Listed below are the standards of comfort / operating parameters at which is generally accepted 
for comfort in addition to providing energy efficient operation. These setpoints are the basis upon 
which the applicable savings calculations and the subsequent guaranteed energy savings are based. 
 
 

Temperature setpoints Heating Cooling 
 
Occupied 
 
 

 
70°F 

 
74°F 

 
Unoccupied 

 
60°F 

 
85°F 
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SCHEDULE I 
 

MAINTENANCE RESPONSIBILITIES 
 
ESCO Maintenance Responsibilities 
ESCO Maintenance responsibilities shall consist of providing equipment start-up and 
thorough training; as defined in Attachment G of the Construction Contract.  The purpose 
of the start-up and training is to ensure that the Client’s staff has the information 
necessary to properly operate and maintain the equipment over time.  The Client has 
elected not to have the ESCO provide any on-going maintenance services as part of this 
Energy Performance Contract Agreement, so the ESCO does not have any responsibilities 
with respect to maintaining the equipment over time. 
 
 
Client Maintenance Responsibilities 
A detailed facility and equipment maintenance checklist will be provided with the 
Operations and Maintenance Manuals that are to be delivered as part of Attachment J – 
Closeout Documents – of the Construction Contract.  These manuals will be delivered 
during on-site Client staff’s training.  The Client is retaining full responsibility to 
effectively maintain and service the equipment installed through the Energy Performance 
Contract. 
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SCHEDULE J 
 

WARRANTIES 
 
 
ESCO shall provide the following warranties for the duration(s) described below: 
 
 

 One year full parts and labor warranty for all items installed as part of Schedule A.  
Warranty start and end dates shall be documented and provided to the Customer 
by ESCO.  

 
 Extended warranties shall be those provided by the equipment manufacturers and 

will be detailed in the warranty information. Extended warranty information will 
be provided upon completion of construction along with Operation & Maintenance 
manuals. 

 
 Warranties begin at substantial completion on an ECM by ECM basis. Substantial 

completion is defined as the date when the Customer begins receiving beneficial 
use of the equipment. 

 
 Spare lamp material provided by Contractor at the completion of the Construction 

Contract shall be utilized to fulfill warranty requirements.  In the event of failed 
lamps during warranty, Client shall collect multiple failed lamps prior to sending 
directly to the distributor for warranty replacements. 

 
 Spare ballast material provided by Contractor at the completion of the 

Construction Contract shall be utilized to fulfill warranty requirements.  In the 
event of failed ballasts during warranty, Client shall collect multiple failed ballasts 
prior to sending directly to the distributor for warranty replacements.  The 
manufacturer shall send reimbursement monies in the amount of $10 per ballast 
for the labor warranty directly to Client. 
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