
City Hall will remain closed to the public due to the COVID-19 pandemic. 
Members of the Governing Body will participate by video call-in only. 

The public will be able to view the meeting at 
https://www.facebook.com/CityofPrairieVillage/ 

 
COUNCIL MEETING AGENDA 

CITY OF PRAIRIE VILLAGE 
Council Chambers 

Monday, May 04, 2020 
6:00 PM 

 
I. CALL TO ORDER 
 
II. ROLL CALL 
 
III. PLEDGE OF ALLEGIANCE 
 
IV. APPROVAL OF THE AGENDA 
 
VI. PRESENTATIONS 
 

 Police Week Proclamation 
 

VII. PUBLIC PARTICIPATION 
 

All comments must be submitted in writing to cityclerk@pvkansas.com prior to 5 p.m. 
on May 4 to be shared at the meeting. 

 
VIII. CONSENT AGENDA 
 

All items listed below are considered to be routine by the Governing Body and will be 
enacted by one motion (Roll Call Vote).  There will be no separate discussion of these 
items unless a Council member so requests, in which event the item will be removed 
from the Consent Agenda and considered in its normal sequence on the regular 
agenda. 

 
By Staff 
 
1. Approval of regular City Council meeting minutes - April 20, 2020 

 
IX. COMMITTEE REPORTS 
 
X. MAYOR'S REPORT 
 
XI. STAFF REPORTS 
 
XII. OLD BUSINESS 
 

COU2020-11 Consider approval for citywide survey for compost and glass recycling 
program 
Jamie Robichaud 

mailto:cityclerk@pvkansas.com


 
XIII. NEW BUSINESS 
 

COU2020-12 Consider construction contract for the 2020 CARS Program 
Keith Bredehoeft 

 
COU2020-13 Consider approval of contract with Vance Brothers, Inc. for the 2020 

Crack Seal/Micro Surfacing Program 
Keith Bredehoeft 

 
COU2020-14 Consider approval of an alternate concept for the 2020 VillageFest 

event 
Meghan Buum 

 
COU2020-15 Consider closure of the pool for the 2020 swim season 

Meghan Buum 
 

COU2020-16 Consider approval of Resolution No. 2020-02 extending the Mayor's 
Declaration of a State of Local Emergency for Prairie Village, Kansas 
Mayor Mikkelson 

  
 

XV. ANNOUNCEMENTS 
 
XVI. ADJOURNMENT 
 

 
If any individual requires special accommodations – for example, qualified interpreter, 
large print, reader, hearing assistance – in order to attend the meeting, please notify the 
City Clerk at 385-4616, no later than 48 hours prior to the beginning of the meeting. 
If you are unable to attend this meeting, comments may be received by e-mail at 
cityclerk@pvkansas.com 

 

 



CITY OF PRAIRIE VILLAGE 
Proclamation 
National Police Week 

May 10 through May 16, 2020 

 
WHEREAS, there are more than 900,000 law enforcement officers serving in 
communities across the United States, including the dedicated members of the 
Prairie Village Police Department; and 
 
WHEREAS, there have been on average 49,500 assaults against law 
enforcement officers per year, resulting in approximately 13,659 injuries; and 
 
WHEREAS, since the first recorded death in 1786, more than 21,000 law 
enforcement officers in the United States have made the ultimate sacrifice and 
been killed in the line of duty; and 
 
WHEREAS, the names of these dedicated public servants are engraved on the 
walls of the National Law Enforcement Officers Memorial in Washington, D.C.; 
and 
 
WHEREAS, 307 new names of fallen heroes are being added to the National 
Law Enforcement Officers Memorial this spring, including 135 officers killed in 
2019 and 172 officers killed in previous years; and 
 
WHEREAS, the service and sacrifice of all officers killed in the line of duty will 
be honored during the National Law Enforcement Officers Memorial Fund’s 32nd 
Annual Candlelight Vigil, on the evening of May 13, 2020; and 
 
WHEREAS, the Candlelight Vigil is part of National Police Week, which takes 
place this year on May 10-16; and  
 
WHEREAS, May 15 is designated as Peace Officers Memorial Day, in honor of 
all fallen officers and their families and U.S. flags should be flown at half-staff;  

 
Now, therefore, I, Eric Mikkelson, Mayor of the City of Prairie Village, 
formally designate the week of 
 

May 10 through May 16, 2020 as “National Police Week” 

in The City of Prairie Village, Kansas, and publicly salute the service of law 
enforcement officers in our community and in communities across the nation. 

 

___________________________________________ 
Mayor Eric Mikkelson 

 
 

___________________________________________ 
Adam Geffert, City Clerk  
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CCCCIIIITY COUNCILTY COUNCILTY COUNCILTY COUNCIL    
CITY OF PRAIRIE VILLAGECITY OF PRAIRIE VILLAGECITY OF PRAIRIE VILLAGECITY OF PRAIRIE VILLAGE    

APRIL 20APRIL 20APRIL 20APRIL 20,,,,    2020202020202020    
    
    
The City Council of Prairie Village, Kansas, met in regular session on Monday, April 20, 
2020, at 6:08 p.m. Due to the COVID-19 pandemic, Councilmembers attended a virtual 
meeting via the Zoom software platform. Mayor Mikkelson presided. 
    
ROLL CALLROLL CALLROLL CALLROLL CALL 
Roll was called by the City Clerk with the following Council Members in attendance 
remotely via Zoom: Chad Herring, Jori Nelson, Inga Selders, Ron Nelson, Tucker Poling, 
Bonnie Limbird, Sheila Myers, Piper Reimer, Dan Runion, Courtney McFadden, Ian 
Graves and Terrence Gallagher.    Staff present via Zoom: Tim Schwartzkopf, Chief of 
Police; Keith Bredehoeft, Director of Public Works; City Attorney David Waters, attorney 
with Lathrop & Gage; Wes Jordan, City Administrator; Jamie Robichaud, Deputy City 
Administrator; Lisa Santa Maria, Finance Director; Meghan Buum, Assistant City 
Administrator; Adam Geffert, City Clerk.    
    
    
PPPPLEDGE OF ALLEGIANCELEDGE OF ALLEGIANCELEDGE OF ALLEGIANCELEDGE OF ALLEGIANCE    
    
    
APPROVAL OF AGENDAAPPROVAL OF AGENDAAPPROVAL OF AGENDAAPPROVAL OF AGENDA    
Mr. HerringMr. HerringMr. HerringMr. Herring    made a motion to approve the agenda for made a motion to approve the agenda for made a motion to approve the agenda for made a motion to approve the agenda for April 20April 20April 20April 20, 2020, 2020, 2020, 2020. . . . Mr. GallagherMr. GallagherMr. GallagherMr. Gallagher    
seconded tseconded tseconded tseconded the motionhe motionhe motionhe motion. . . . AAAA    roll call vote was taken with the following votes cast: “aye”: roll call vote was taken with the following votes cast: “aye”: roll call vote was taken with the following votes cast: “aye”: roll call vote was taken with the following votes cast: “aye”: 
Herring, J. Nelson, Selders, R. Nelson, Herring, J. Nelson, Selders, R. Nelson, Herring, J. Nelson, Selders, R. Nelson, Herring, J. Nelson, Selders, R. Nelson, Poling, Poling, Poling, Poling, Limbird, Limbird, Limbird, Limbird, Myers, Myers, Myers, Myers, Reimer, Runion, Reimer, Runion, Reimer, Runion, Reimer, Runion, 
McFadden, Graves, Gallagher.McFadden, Graves, Gallagher.McFadden, Graves, Gallagher.McFadden, Graves, Gallagher.    The motion passed 12The motion passed 12The motion passed 12The motion passed 12----0.0.0.0.    
    
    
PRESENTATIONSPRESENTATIONSPRESENTATIONSPRESENTATIONS    
Mayor Mikkelson read a proclamation designating the week of April 21 through 27, 2020, 
as “SevenDays Week 2020”. 
    
    
PPPPUBLIC PARTICIPATIONUBLIC PARTICIPATIONUBLIC PARTICIPATIONUBLIC PARTICIPATION        
No public comments were received prior to the meeting. 
 
 
CONSENT AGENDACONSENT AGENDACONSENT AGENDACONSENT AGENDA 
Mayor Mikkelson asked if there were any items to remove from the consent agenda for 
discussion. . . .     
    
Ms. Nelson requested item #1 be pulled from the agenda for further discussion, and Ms. 
Reimer asked that item #5 be removed as well. 
    



 
 
 

2 
 

1. Approval of regular City Council meeting minutes - April 6, 2020 
2. Approval of Expenditure Ordinance #2989 
3. Approval of agreement with Black and McDonald for streetlight 

maintenance services 
4. Approval of bid award for highway rock salt 
5. Approval of bid award for purchase of swimming pool chemicals 

    
Mr. GallagherMr. GallagherMr. GallagherMr. Gallagher    made a motion made a motion made a motion made a motion to approve all items on the consent agento approve all items on the consent agento approve all items on the consent agento approve all items on the consent agenda with the da with the da with the da with the 
exception of itemexception of itemexception of itemexception of itemssss    #1 and #5#1 and #5#1 and #5#1 and #5. The motion was seconded by Mr. HerringThe motion was seconded by Mr. HerringThe motion was seconded by Mr. HerringThe motion was seconded by Mr. Herring. AAAA    roll call vote roll call vote roll call vote roll call vote 
was taken with the following votes cast: “aye”: was taken with the following votes cast: “aye”: was taken with the following votes cast: “aye”: was taken with the following votes cast: “aye”: Herring, Herring, Herring, Herring, J. Nelson, SJ. Nelson, SJ. Nelson, SJ. Nelson, Selderselderselderselders, R. Nelson, , R. Nelson, , R. Nelson, , R. Nelson, 
Poling, Poling, Poling, Poling, LimbirdLimbirdLimbirdLimbird,,,,    Myers, Myers, Myers, Myers, ReimerReimerReimerReimer, Runion, McFadden, , Runion, McFadden, , Runion, McFadden, , Runion, McFadden, GravesGravesGravesGraves, Gallagher, Gallagher, Gallagher, Gallagher....    The motion The motion The motion The motion 
passed 12passed 12passed 12passed 12----0.0.0.0.    
    
Ms. Nelson asked that language be added to the minutes noting that she had shared 
concerns raised by Ward 1 residents regarding groups of people playing sports at Indian 
Hills Middle School, in violation of social distancing guidelines.  
 
Mrs. Myers stated that the date of the meeting with the Johnson County Library, referenced 
on page 2, needed to be changed from March 23 to March 11. 
 
Mr. Herring Mr. Herring Mr. Herring Mr. Herring made a motion to approve item #1made a motion to approve item #1made a motion to approve item #1made a motion to approve item #1    and the date correctionand the date correctionand the date correctionand the date correction. T. T. T. The motion was he motion was he motion was he motion was 
seconded by Ms. Reimseconded by Ms. Reimseconded by Ms. Reimseconded by Ms. Reimerererer.... AAAA    roll call vote was taken with the following votes cast: “aye”: roll call vote was taken with the following votes cast: “aye”: roll call vote was taken with the following votes cast: “aye”: roll call vote was taken with the following votes cast: “aye”: 
Herring, J. Nelson, Selders, R. Nelson, Poling, Limbird, Myers, Reimer, Runion, Herring, J. Nelson, Selders, R. Nelson, Poling, Limbird, Myers, Reimer, Runion, Herring, J. Nelson, Selders, R. Nelson, Poling, Limbird, Myers, Reimer, Runion, Herring, J. Nelson, Selders, R. Nelson, Poling, Limbird, Myers, Reimer, Runion, 
McFadden, Graves, Gallagher. The motion passed 12McFadden, Graves, Gallagher. The motion passed 12McFadden, Graves, Gallagher. The motion passed 12McFadden, Graves, Gallagher. The motion passed 12----0.0.0.0.    
 
Ms. Reimer asked if the purchase of pool chemicals should be delayed if the pool does 
not open for the season, and if purchased, whether the chemicals would expire or could 
be used the following year. Mayor Mikkelson stated that staff had been considering when 
and if the pool would open in 2020, but a decision had not yet been made. Mr. 
Bredehoeft added that chemicals are only purchased as they are needed throughout the 
year. If a decision to fill the pools was made, some chemicals would be purchased at the 
start of the season, with additional purchases later. He added that even if the bid award 
was approved, it would not require the City to purchase chemicals. 
 
Mr. GravesMr. GravesMr. GravesMr. Graves    made a motion to approve made a motion to approve made a motion to approve made a motion to approve item #5. item #5. item #5. item #5. TTTThe mhe mhe mhe motion was seconded by Mr. Nelsonotion was seconded by Mr. Nelsonotion was seconded by Mr. Nelsonotion was seconded by Mr. Nelson.... 
AAAA    roll call vote was taken with the following votes cast: “aye”: Herring, J. Nelson, Selders, roll call vote was taken with the following votes cast: “aye”: Herring, J. Nelson, Selders, roll call vote was taken with the following votes cast: “aye”: Herring, J. Nelson, Selders, roll call vote was taken with the following votes cast: “aye”: Herring, J. Nelson, Selders, 
R. Nelson, Poling, Limbird, Myers, Reimer, Runion, McFadden, Graves, Gallagher. The R. Nelson, Poling, Limbird, Myers, Reimer, Runion, McFadden, Graves, Gallagher. The R. Nelson, Poling, Limbird, Myers, Reimer, Runion, McFadden, Graves, Gallagher. The R. Nelson, Poling, Limbird, Myers, Reimer, Runion, McFadden, Graves, Gallagher. The 
motion passed 12motion passed 12motion passed 12motion passed 12----0.0.0.0.    
 
 
COMMITTEE RCOMMITTEE RCOMMITTEE RCOMMITTEE REPORTSEPORTSEPORTSEPORTS    

• Ms. Limbird provided an Arts Council update, noting that the April meeting had 
been cancelled, as had the April “Art of Photography” exhibit and reception. The 
Council intends to hold a virtual meeting in May. 
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• Ms. Nelson stated that the Environmental Committee had been promoting the 
“Deep Roots KC” plant sale, which would have taken place at a Prairie Village 
park in April. The event was tentatively postponed to June 6.  

 
• Ms. Reimer said that she attended a virtual United Community Services Drug and 

Alcohol Council meeting the prior week, at which a discussion was held regarding 
requests from organizations that received funding to carry funds over to 2021. The 
next meeting will be held on May 21. 

 
• Ms. Reimer, Ms. Limbird, Ms. Selders and Mayor Mikkelson shared information 

from their experience at the National League of Cities Conference, held in 
Washington, D.C. in March. 

 

• Mr. Herring shared that the Tree Board did not meet in April, but was considering 
having a virtual meeting on May 6. He added that the annual Arbor Day 
celebration scheduled for April 25 was cancelled but may be rescheduled later in 
the year. Lastly, he noted that Public Works staff installed a sign at the American 
Elm tree stump at Bennett Park, and planted a new American Elm nearby. 

 
• Mr. Gallagher said that the Statuary Committee meeting in March was cancelled, 

but that a virtual meeting was being organized to discuss the audit and inventory 
of all statuary assets in the City. 

    
    
MAYOR’SMAYOR’SMAYOR’SMAYOR’S    REPORTREPORTREPORTREPORT    

• Mayor Mikkelson said that The Market restaurant in Meadowbrook Park had opened 
for carryout services. 

• The Mayor said that the stay-at-home order continued to be challenging, and noted 
that he met with City staff on a regular basis, and had participated in calls with 
Johnson County, the state of Kansas and federal agencies. He added that he had 
been appointed to a task force to develop a plan to reopen businesses in Johnson 
County. 

 
    
STAFF REPORTSTAFF REPORTSTAFF REPORTSTAFF REPORTSSSS    
Mr. Bredehoeft provided information on several Public Works projects: 
 

• Johnson County Wastewater will begin a project in the summer to replace main 
lines under the northbound lanes of Mission Road from 83rd Street to 93rd Street. 
The project will take approximately one year. In 2021, Prairie Village and Leawood 
will work together to complete street rehabilitation of that section of roadway. 

• The construction on Nall Avenue between 83rd Street and 95th Street is underway. 
The project is being managed by Overland Park. 

• Public Works staff vacated the ‘A’ and ‘B’ buildings at 3535 Somerset and moved 
to the community center in preparation for construction. Mr. Bredehoeft will meet 
with contractors on April 29 to discuss building demolition. 
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• At the conclusion of the 2018 pool season, staff identified a leak in the adult pool. 
The leak continued through the 2019 season, but staff was unable to determine its 
source. Over $12,000 was spent on extra water as a result of the leak in 2019. Mr. 
Bredehoeft proposed repairing the pool after the 2020 pool season, if the pools 
open. If the pools do not open, the repair work could begin sooner.  
 
Ms. Nelson asked how much money was available in the pool budget for repairs, 
and when the Master Gardner would finish installing plantings in the back section 
of Wassmer Park. Mr. Bredehoeft stated that there was not currently significant 
money set aside for pool repairs, so funding would come from the park reserve. 
He added that he would get more information regarding the park gardens.  

 
 

OLD BUSINESSOLD BUSINESSOLD BUSINESSOLD BUSINESS    
Mrs. Myers said that she was uncomfortable with the procedure the Mayor used to make 
changes to the employee vacation accrual policy on April 8 in response to the COVID-19 
pandemic. She added that she felt it was appropriate for the Council to have participated 
in making the decision. 
 
Mayor Mikkelson summarized his response by stating the following: 
 

• The authority of the Mayor to make the changes was confirmed by the City 
Attorney. 

• With the country in the midst of a pandemic crisis, and with other city and county 
governments announcing layoffs, furloughs and salary cuts, the Mayor felt it was 
crucial to make the announcement as soon as possible. 

• City employees were working under extraordinary stress, pressure and risk due to 
the crisis; and 

• Absent a special meeting, it would have been another two weeks from the time the 
policy had been determined to be legal for a vote to be taken by Council. 

 
Mrs. Myers Mrs. Myers Mrs. Myers Mrs. Myers mademademademade    a motion a motion a motion a motion for Council to for Council to for Council to for Council to approve thapprove thapprove thapprove the increase in vacation accrual e increase in vacation accrual e increase in vacation accrual e increase in vacation accrual made made made made 
by the Mayor on April 8. The motion was seconded by Mr. Poling.by the Mayor on April 8. The motion was seconded by Mr. Poling.by the Mayor on April 8. The motion was seconded by Mr. Poling.by the Mayor on April 8. The motion was seconded by Mr. Poling. AAAA    roll call vote was roll call vote was roll call vote was roll call vote was 
taken with the following votes cast: “aye”: Herring, J. Nelson, Selders, R. Nelson, Poling, taken with the following votes cast: “aye”: Herring, J. Nelson, Selders, R. Nelson, Poling, taken with the following votes cast: “aye”: Herring, J. Nelson, Selders, R. Nelson, Poling, taken with the following votes cast: “aye”: Herring, J. Nelson, Selders, R. Nelson, Poling, 
Limbird, Myers, Reimer, McFadden,Limbird, Myers, Reimer, McFadden,Limbird, Myers, Reimer, McFadden,Limbird, Myers, Reimer, McFadden,    Graves, Gallagher.Graves, Gallagher.Graves, Gallagher.Graves, Gallagher.    The motion passed 11The motion passed 11The motion passed 11The motion passed 11----0, with 0, with 0, with 0, with 
Mr. Runion unable to participate due to technical difficulties.Mr. Runion unable to participate due to technical difficulties.Mr. Runion unable to participate due to technical difficulties.Mr. Runion unable to participate due to technical difficulties. 
 
 
NNNNEW BUSINESSEW BUSINESSEW BUSINESSEW BUSINESS    
COU2020COU2020COU2020COU2020----07070707    Consider revisions to Council Policy 028 to allow for public meetings Consider revisions to Council Policy 028 to allow for public meetings Consider revisions to Council Policy 028 to allow for public meetings Consider revisions to Council Policy 028 to allow for public meetings 

held by remote participationheld by remote participationheld by remote participationheld by remote participation    
    
David Waters stated that the Mayor had asked him to update the policy to better clarify 
how Council meetings are held remotely. The updated sections define the difference 
between meetings held predominantly by remote participation and in-person meetings at 
which individual Councilmembers participate remotely. Mr. Waters noted that the policy 
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was broad in its scope, and could apply to all meeting that are subject to the 
requirements of the Kansas Open Meetings Act (KOMA). He added that in-person 
meetings are still preferred, and the remote meetings would only be held when 
necessary. 
 
Mr. Gallagher asked if the policy applied to other subcommittees besides the Council. 
Mr. Waters stated that remote participation for in-person meetings is only allowed for 
both City Council and Council Committee of the Whole meetings. It could be extended to 
other groups as well, though some committees, such as the Planning Commission, might 
require changes to their bylaws. 
 
Mr. GallagherMr. GallagherMr. GallagherMr. Gallagher    made a motion to made a motion to made a motion to made a motion to approve the revisions toapprove the revisions toapprove the revisions toapprove the revisions to    Council Policy 028 as Council Policy 028 as Council Policy 028 as Council Policy 028 as 
presentedpresentedpresentedpresented. . . . Ms. NelsonMs. NelsonMs. NelsonMs. Nelson    seconded the motion.seconded the motion.seconded the motion.seconded the motion.        
    
Mr. Graves noted that Section B-3-d indicated that members of the Governing Body 
would only be allowed to attend two in-person meetings per year remotely. He asked if 
the limit could be waived at the Mayor’s discretion in certain circumstances, such as 
prolonged illness. Mr. Waters said that it could be waived, but the language was written 
intentionally to ensure members make every effort to attend in-person meetings. 
 
Mr. Poling asked whether remote meetings were only allowed when an emergency 
declaration or some other order was declared preventing an in-person meeting. Mr. 
Waters stated that was the case. 
    
AAAA    roll call vote was taken with the following votes cast: “aye”: Herring, J. Nelson, Selders, roll call vote was taken with the following votes cast: “aye”: Herring, J. Nelson, Selders, roll call vote was taken with the following votes cast: “aye”: Herring, J. Nelson, Selders, roll call vote was taken with the following votes cast: “aye”: Herring, J. Nelson, Selders, 
R. Nelson, R. Nelson, R. Nelson, R. Nelson, Poling, Poling, Poling, Poling, Limbird, Limbird, Limbird, Limbird, Myers, Myers, Myers, Myers, Reimer, Runion, McFadden, Graves, Gallagher.Reimer, Runion, McFadden, Graves, Gallagher.Reimer, Runion, McFadden, Graves, Gallagher.Reimer, Runion, McFadden, Graves, Gallagher.    The The The The 
motion passed 12motion passed 12motion passed 12motion passed 12----0.0.0.0.    
 
 
COU2020COU2020COU2020COU2020----08080808    Consider approval of survey questions for Consider approval of survey questions for Consider approval of survey questions for Consider approval of survey questions for curbside compost and curbside compost and curbside compost and curbside compost and 

glass recycling pilot programglass recycling pilot programglass recycling pilot programglass recycling pilot program    
    
Mrs. Robichaud provided a brief recap of the pilot program, noting that residents were 
selected to participate in each of the City’s six wards, and that it would continue through 
July. The program’s initial approval by Council included the creation of a survey to be 
shared with participants; a draft of the survey, which will be sent in early May, was 
included in the packet. 
 
Ms. Nelson stated that questions #5 and #14, which address satisfaction of service 
provided, should include additional space for residents to share the reason for their 
answers. She also stated that some of the prices listed for glass recycling in question 
#16 were much higher than what would actually be charged by Glass Bandit. Mrs. 
Robichaud said the figures listed were selected to match those listed for compost 
collection in question #7 in an effort to find out how much residents would be willing to 
pay for both services each month. She added that the questions had been reviewed by 
the vendors participating in the pilot program. 
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Ms. Limbird stated that non-participants in the program should be given the opportunity 
to complete a survey about curbside compost and glass recycling programs as well. Ms. 
Robichaud said a survey for non-participants could be shared through the City’s social 
media channels in the future. 
 
Mrs. Myers noted that question #9 did not specify whether respondents preferred to have 
compost picked up weekly or biweekly, and recommended adding a question about 
collection frequency. Ms. Reimer suggested adding a question about customer service 
and cleanliness issues. 
  
Ms. Nelson made a Ms. Nelson made a Ms. Nelson made a Ms. Nelson made a motion to add motion to add motion to add motion to add the changes she recommended for questions #5 and the changes she recommended for questions #5 and the changes she recommended for questions #5 and the changes she recommended for questions #5 and 
#14#14#14#14. Mr. Poling seconded the motion. . Mr. Poling seconded the motion. . Mr. Poling seconded the motion. . Mr. Poling seconded the motion. AAAA    roll call vote was taken with the following votes roll call vote was taken with the following votes roll call vote was taken with the following votes roll call vote was taken with the following votes 
cast: “aye”: Herring, J. Nelson, Selders, R. Nelson, cast: “aye”: Herring, J. Nelson, Selders, R. Nelson, cast: “aye”: Herring, J. Nelson, Selders, R. Nelson, cast: “aye”: Herring, J. Nelson, Selders, R. Nelson, Poling, Poling, Poling, Poling, Limbird, Limbird, Limbird, Limbird, Myers, Myers, Myers, Myers, Reimer, Reimer, Reimer, Reimer, 
Runion, McFadden, Graves, Gallagher.Runion, McFadden, Graves, Gallagher.Runion, McFadden, Graves, Gallagher.Runion, McFadden, Graves, Gallagher.    The motion passed 12The motion passed 12The motion passed 12The motion passed 12----0.0.0.0.    
    
Mrs. Myers made Mrs. Myers made Mrs. Myers made Mrs. Myers made a motion a motion a motion a motion to add a question asking residentto add a question asking residentto add a question asking residentto add a question asking residents about their preference s about their preference s about their preference s about their preference 
regarding frequencyregarding frequencyregarding frequencyregarding frequency    of compost pickupof compost pickupof compost pickupof compost pickup. Mr. Nelson seconded the motion. . Mr. Nelson seconded the motion. . Mr. Nelson seconded the motion. . Mr. Nelson seconded the motion. AAAA    roll call vote roll call vote roll call vote roll call vote 
was taken with the following votes cast: “aye”: Herring, J. Nelson, Selders, R. Nelson, was taken with the following votes cast: “aye”: Herring, J. Nelson, Selders, R. Nelson, was taken with the following votes cast: “aye”: Herring, J. Nelson, Selders, R. Nelson, was taken with the following votes cast: “aye”: Herring, J. Nelson, Selders, R. Nelson, 
Poling, Poling, Poling, Poling, Limbird, Limbird, Limbird, Limbird, Myers, Myers, Myers, Myers, Reimer, Runion, McFadden, Graves, Gallagher.Reimer, Runion, McFadden, Graves, Gallagher.Reimer, Runion, McFadden, Graves, Gallagher.Reimer, Runion, McFadden, Graves, Gallagher.    The motion The motion The motion The motion 
passed 12passed 12passed 12passed 12----0.0.0.0.    
    
Ms. Reimer declined to make a motion. 
 
Ms. Limbird made Ms. Limbird made Ms. Limbird made Ms. Limbird made a motion a motion a motion a motion for final approvalfor final approvalfor final approvalfor final approval    of the survey as amendedof the survey as amendedof the survey as amendedof the survey as amended. Mrs. Myers . Mrs. Myers . Mrs. Myers . Mrs. Myers 
seconded the motion. seconded the motion. seconded the motion. seconded the motion. AAAA    roll call vote was taken with the following votes cast: “aye”: roll call vote was taken with the following votes cast: “aye”: roll call vote was taken with the following votes cast: “aye”: roll call vote was taken with the following votes cast: “aye”: 
Herring, J. Nelson, Selders, R. Nelson, Herring, J. Nelson, Selders, R. Nelson, Herring, J. Nelson, Selders, R. Nelson, Herring, J. Nelson, Selders, R. Nelson, Poling, Poling, Poling, Poling, Limbird, Limbird, Limbird, Limbird, Myers, Myers, Myers, Myers, Reimer, Runion, Reimer, Runion, Reimer, Runion, Reimer, Runion, 
McFadden, Graves, Gallagher.McFadden, Graves, Gallagher.McFadden, Graves, Gallagher.McFadden, Graves, Gallagher.    The motion passed 12The motion passed 12The motion passed 12The motion passed 12----0.0.0.0.    
    
    
COU2020COU2020COU2020COU2020----09090909    Consider Amendment No. 1 with McCownGordon forConsider Amendment No. 1 with McCownGordon forConsider Amendment No. 1 with McCownGordon forConsider Amendment No. 1 with McCownGordon for    the the the the 

construction manager at risk agreement for the Public Works facilityconstruction manager at risk agreement for the Public Works facilityconstruction manager at risk agreement for the Public Works facilityconstruction manager at risk agreement for the Public Works facility    
    
Mr. Bredehoeft stated the amendment was related to the building demolition contract 
approved by Council on April 6. The amendment modifies the original agreement with the 
vendor from October 2019, and sets expectations in light of the COVID-19 pandemic. 
The new language is similar to standard contract language used by Public Works for 
delays related to adverse weather conditions. The City and the construction manager will 
work together toward a reasonable accommodation should delays related to the 
pandemic occur. 
    
Mr. PolingMr. PolingMr. PolingMr. Poling    made made made made a motion a motion a motion a motion to to to to approve the amendment as presentedapprove the amendment as presentedapprove the amendment as presentedapprove the amendment as presented. Mr. Herring. Mr. Herring. Mr. Herring. Mr. Herring    
seconded the motion. seconded the motion. seconded the motion. seconded the motion. AAAA    roll call vote was taken with the following votes cast: “aye”: roll call vote was taken with the following votes cast: “aye”: roll call vote was taken with the following votes cast: “aye”: roll call vote was taken with the following votes cast: “aye”: 
Herring, J. Nelson, Selders, R. Nelson, Herring, J. Nelson, Selders, R. Nelson, Herring, J. Nelson, Selders, R. Nelson, Herring, J. Nelson, Selders, R. Nelson, Poling, Poling, Poling, Poling, Limbird, Limbird, Limbird, Limbird, Myers, Myers, Myers, Myers, Reimer, Runion, Reimer, Runion, Reimer, Runion, Reimer, Runion, 
McFadden, Graves, Gallagher.McFadden, Graves, Gallagher.McFadden, Graves, Gallagher.McFadden, Graves, Gallagher.    The motion passed 12The motion passed 12The motion passed 12The motion passed 12----0.0.0.0.    
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COU2020COU2020COU2020COU2020----10101010    Consider Amendment No. 2 with McCownGordon forConsider Amendment No. 2 with McCownGordon forConsider Amendment No. 2 with McCownGordon forConsider Amendment No. 2 with McCownGordon for    the prethe prethe prethe pre----

engineered metal building at the Public Works facilityengineered metal building at the Public Works facilityengineered metal building at the Public Works facilityengineered metal building at the Public Works facility    
    
Mr. Bredehoeft stated that after Public Works selected its pre-engineered metal building, 
McCownGordon suggested that it would be advantageous to also select the building 
contractor in order to begin construction sooner. The amendment sets the guaranteed 
maximum payment at $1,002,079. 
 
Ms. Limbird noted that a single-sloped roof was listed as an alternate for the 
administration portion of the building, and asked how it affected the overall design. Mr. 
Bredehoeft stated the building would still be well designed, and that the single-sloped 
option would save approximately $60,000. Public Works staff will research both roof 
options and present findings to the Council at a later date.  
 
Mr. Poling asked how installing the proposed silver Galvalume roof rather than a white 
roof would affect sustainability. Mr. Bredehoeft said both roofs meet LEED requirements, 
and sustainability would not be impacted. 
 
Ms. LimbirdMs. LimbirdMs. LimbirdMs. Limbird    made a made a made a made a motion motion motion motion to to to to approve Amendment #2approve Amendment #2approve Amendment #2approve Amendment #2    as presented.as presented.as presented.as presented.    Mrs. Myers Mrs. Myers Mrs. Myers Mrs. Myers 
seconded the motion. seconded the motion. seconded the motion. seconded the motion. AAAA    roll call vote was taken with the following votes cast: “aye”: roll call vote was taken with the following votes cast: “aye”: roll call vote was taken with the following votes cast: “aye”: roll call vote was taken with the following votes cast: “aye”: 
Herring, J. Nelson, Selders, R. Nelson, Herring, J. Nelson, Selders, R. Nelson, Herring, J. Nelson, Selders, R. Nelson, Herring, J. Nelson, Selders, R. Nelson, Poling, Poling, Poling, Poling, Limbird, Limbird, Limbird, Limbird, Myers, Myers, Myers, Myers, Reimer, Runion, Reimer, Runion, Reimer, Runion, Reimer, Runion, 
McFadden, Graves, Gallagher.McFadden, Graves, Gallagher.McFadden, Graves, Gallagher.McFadden, Graves, Gallagher.    The motion passed 12The motion passed 12The motion passed 12The motion passed 12----0.0.0.0.    
    
    
2021 Budg2021 Budg2021 Budg2021 Budget Updateet Updateet Updateet Update        
    
Mrs. Santa Maria gave a presentation sharing estimated revenue for 2020 and a revenue 
forecast for 2021, and noted that the estimates came from review with other cities and 
the county. In a worst-case scenario, the City would see a loss of approximately $1.5 
million dollars, or roughly 6.6% of initial revenue estimates. She added that staff had 
identified nearly $380,000 of potential budgetary savings through the remainder of the 
year, including reduced health insurance expenses, fuel, travel costs, and leaving some 
vacant positions unfilled. With these savings, combined with $900,000 of currently 
unallocated and contingency funds, only $178,000 would need to be used from the City’s 
reserve fund to make up the estimated revenue loss. 
 
In 2021, property tax revenues are still projected to increase, while sales tax revenues 
are currently estimated to decrease slightly. Mrs. Santa Maria shared the proposed 
calendar for the remainder of the budget planning period. 
 
Mr. Graves asked for additional information about the reduced healthcare expenses. 
Mrs. Santa Maria stated that the amount budgeted for health insurance in 2020 was 
greater than what the insurance plan actually ended up costing the City. 
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COUNCIL COMMITTEE OF THE WHOLECOUNCIL COMMITTEE OF THE WHOLECOUNCIL COMMITTEE OF THE WHOLECOUNCIL COMMITTEE OF THE WHOLE    
There were no items to come before the Council Committee of the Whole. 
 
 
ANNOUNCEMENTSANNOUNCEMENTSANNOUNCEMENTSANNOUNCEMENTS   
Mr. Runion stated that the Colonial Church shared information with parishioners about 
the solar panels that had recently been installed on the building. During a three-month 
period, the panels saved 2.5 tons of carbon dioxide, the equivalent of planting 122 trees. 
 
Ms. Nelson said that she had been contacted by Asbury Church regarding food pantry 
donations for Prairie Village families struggling as a result of the pandemic. She spoke to 
the Prairie Village Foundation about using money raised at the Mayor’s Christmas Tree 
Lighting for this purpose. Mayor Mikkelson added that the Foundation also provided 
donations to the Village Church food pantry. A link to additional resources will be posted 
on the City’s website. 
 
Announcements were included in the Council meeting packet. 
 
 
ADJOURNMENTADJOURNMENTADJOURNMENTADJOURNMENT    
Ms. Limbird made a Ms. Limbird made a Ms. Limbird made a Ms. Limbird made a made a motion made a motion made a motion made a motion to adjourn the meeting.to adjourn the meeting.to adjourn the meeting.to adjourn the meeting.    Mr. Poling Mr. Poling Mr. Poling Mr. Poling seconded the seconded the seconded the seconded the 
motion. motion. motion. motion. AAAA    roll call vote was taken with the following votes cast: “aye”: Herring, J. Nelson, roll call vote was taken with the following votes cast: “aye”: Herring, J. Nelson, roll call vote was taken with the following votes cast: “aye”: Herring, J. Nelson, roll call vote was taken with the following votes cast: “aye”: Herring, J. Nelson, 
Selders, R. Nelson, Selders, R. Nelson, Selders, R. Nelson, Selders, R. Nelson, Poling, Poling, Poling, Poling, Limbird, Limbird, Limbird, Limbird, Myers, Myers, Myers, Myers, Reimer, Runion, McFadden, Graves, Reimer, Runion, McFadden, Graves, Reimer, Runion, McFadden, Graves, Reimer, Runion, McFadden, Graves, 
Gallagher.Gallagher.Gallagher.Gallagher.    The motion passed 12The motion passed 12The motion passed 12The motion passed 12----0.0.0.0.    
 
 
 
Adam Geffert 
City Clerk 



ADMINISTRATION  
 

Council Meeting Date: May 4, 2020 
 
 

 
 

COU2020-11: Consider approval for citywide survey for compost and glass recycling program  
 

 
RECOMMENDATION 
Make a motion to approve the survey questions as presented. 
  
BACKGROUND 
At the last city council meeting, it was suggested to provide a survey for all residents to provide 
input on a citywide compost and glass recycling program in addition to the survey that will be 
distributed to participants in the pilot program.  
 
The proposed survey is attached for the Council’s review. We will make the link to the survey 
available on the City’s website and promote it via social media once approved.  
 
Staff plans to conduct both surveys in May and present the results to the City Council at the first 
meeting in June. If the City Council wants to move forward with a citywide program in 2021, it 
must be decided by the first meeting in July, as the estimated cost of the program will need to be 
built into the solid waste assessment for 2021.  
 
 

ATTACHMENTS 
Proposed Survey Questions for Citywide Survey 
 

PREPARED BY 
Jamie Robichaud 
Deputy City Administrator 
Date: April 29, 2020 

 

 



CURBSIDE FOOD COMPOST AND GLASS PILOT PROGRAM 

RESIDENT SURVEY – MAY 2020 

1. What is your address? _______________________________________________________ 
 

FOOD COMPOST 

2. Do you think the City should offer a curbside food compost program citywide? 
 

a. Yes 
b. No 
c. Neutral 

 
3. If the City were to offer a curbside food compost program citywide, an increase to your annual 

solid waste fee may be needed. Currently, residents pay $228 per year for trash, recycling, and 
yard waste collection. This equates to $19 per month. How much are you willing to pay for a 
citywide food compost program in addition to your current solid waste bill? 
 

a. Between $10 to $15 per month 
b. Between $7 to $9.99 per month 
c. Between $4 to $6.99 per month 
d. Between $1 to $3.99 per month 
e. I am not willing to pay any additional for a curbside food compost program. 

 
 

4. If the City were to offer a curbside food compost program citywide, how would you prefer for 
the program to be structured? 
 

a. By letting residents opt-in to the program and only charging those who participate through an 
assessment on the property tax bill. 

b. By letting residents opt-in to the program and pay for it directly through the vendor.  
c. By including all households in the program and distributing the fee evenly amongst everyone 

(similar to the current structure for trash, recycling, and yard waste).  
 

5. If the City offers a curbside food compost program citywide, how frequently should collection 
be offered? 

a. Weekly 
b. Bi-Weekly 
c. Monthly 

 
6. A curbside food compost program could be collected in several different ways. How would 

you prefer for food compost to be collected? 
 

a. By being provided a container and/or bucket specifically for food compost only. 
b. By integrating the food compost in with the weekly yard waste pickup. 
c. Having the option to either integrate the food compost in with yard waste or put out a separate 

container to be emptied.  
 

7. Please share any suggestions you would like the City to consider in determining whether or 
not a food compost program should be offered citywide. 
_______________________________________________________________________________
_______________________________________________________________________________
_______________________________________________________________________________
_______________________________________________________________________________ 



 
GLASS RECYCLING 

8. Do you think the City should offer curbside glass recycling program citywide? 
 

a. Yes 
b. No 
c. Neutral 

 
9.  If the City were to offer a curbside glass recycling program citywide, an increase to your 

annual solid waste fee may be needed. Currently, residents pay $228 per year for trash, 
recycling, and yard waste collection. This equates to $19 per month. How much are you willing 
to pay for a citywide glass recycling program in addition to your current solid waste bill? 
 

a. Between $10 to $15 per month 
b. Between $7 to $9.99 per month 
c. Between $4 to $6.99 per month 
d. Between $1 to $3.99 per month 
e. I am not willing to pay any additional for curbside glass recycling. 

 
10. If the City were to offer a curbside glass recycling program citywide, how would you prefer for 

the program to be structured? 
 

a. By letting residents opt-in to the program and only charging those who participate through an 
assessment on the property tax bill. 

b. By letting residents opt-in to the program and pay for it directly through the vendor.  
c. By including all households in the program and distributing the fee evenly amongst everyone 

(similar to the current structure for trash, recycling, and yard waste).  
 

11. If the City offers a curbside glass recycling program citywide, how frequently should collection 
be offered? 

a. Weekly 
b. Bi-Weekly 
c. Monthly 

 
12. Please share any suggestions you would like the City to consider in determining whether or 

not to offer a citywide curbside glass recycling program. 
_______________________________________________________________________________
_______________________________________________________________________________
_______________________________________________________________________________
_______________________________________________________________________________ 

 



PREPARED BYPREPARED BYPREPARED BYPREPARED BY    

Melissa Prenger, Senior Project Manager         April 27, 2020    
 

PUBLIC WORKSPUBLIC WORKSPUBLIC WORKSPUBLIC WORKS    DEPARTMENTDEPARTMENTDEPARTMENTDEPARTMENT    
 

Council Meeting DateCouncil Meeting DateCouncil Meeting DateCouncil Meeting Date::::    May 4May 4May 4May 4, 2020, 2020, 2020, 2020    
    

    
COU2020COU2020COU2020COU2020----12121212    CONSIDER CONSTRUCTIOCONSIDER CONSTRUCTIOCONSIDER CONSTRUCTIOCONSIDER CONSTRUCTION CONTRACT FOR N CONTRACT FOR N CONTRACT FOR N CONTRACT FOR THE 2020 THE 2020 THE 2020 THE 2020 

CARS PROGRAMCARS PROGRAMCARS PROGRAMCARS PROGRAM    
    

    
RECOMMENDATIONRECOMMENDATIONRECOMMENDATIONRECOMMENDATION    

Move to authorize the Mayor to sign the construction contract with JM Fahey 
Construction for the 2020 CARS Programs for $226,115.75.  
    
BACKGROUNDBACKGROUNDBACKGROUNDBACKGROUND    

This project consists of the mill and overlay of Roe Avenue, 83rd Street to 91st Street.    
 
On April 16, 2020, the City Clerk opened bids for the project.   
 
Three acceptable bids were received: 

JM Fahey Construction Co  $226,115.75 
O’Donnell & Sons Construction $278,583.25 
McAnany Construction  $318,497.75 

  Engineer’s Estimate   $450,460.00 
 
The Engineer has reviewed all bids, found no errors, and has recommended award of 
the low bid.   
 
The contract will be awarded for $226,115.74.  Change order authorization up to $50,000 
additional dollars is part of this approval and will allow for quick approval of possible 
changes required to complete the project.  The Public Works Director will authorize all 
necessary change orders. 
 
This project is a part of the 2020 CIP. 
    
FUNDING SOURCEFUNDING SOURCEFUNDING SOURCEFUNDING SOURCE    

Funding is available in the CIP project ROAV0006 with 50% of construction related costs 
reimbursed under interlocal agreement with Johnson County CARS program. 
    
ATTACHMENTSATTACHMENTSATTACHMENTSATTACHMENTS    

1. Construction Contract with JM Fahey Construction Co.  
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CONSTRUCTION AGREEMENT 

ROAV0006 
ROE AVENUE | 83RD TO 91ST 

BETWEEN 

CITY OF PRAIRIE VILLAGE, KS 

AND 

J. M. FAHEY CONSTRUCTION CO. 
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CONSTRUCTION CONTRACT 
FOR 

ROAV0006 ROE AVENUE | 83RD TO 91ST 

BETWEEN 
THE CITY OF PRAIRIE VILLAGE, KANSAS 

AND 
J.M. FAHEY CONSTRUCTION CO.

THIS AGREEMENT, is made and entered into this ____ day of _______________, 2020, by and 
between the City of Prairie Village, Kansas, hereinafter termed the “City”, and 
JM Fahey Construction Co, hereinafter termed in this agreement, “Contractor”, for the 
construction and completion of Project ROE AVENUE | 83RD STREET TO 91ST STREET , (the 
“Project”) designated, described and required by the Project Manual and Bid Proposal, to wit:  

WITNESSETH: 

WHEREAS, the City has caused to be prepared, approved and adopted a Project Manual 
describing construction materials, labor, equipment and transportation necessary for, and in 
connection with, the construction of a public improvement, and has caused to be published an 
advertisement inviting sealed bid, in the manner and for the time required by law;  

WHEREAS, the Contractor, in response to the advertisement, has submitted to the City in the 
manner and at the time specified, a sealed Bid Proposal in accordance with the Bid Documents;  

WHEREAS, the City, in the manner prescribed by law, has publicly opened, examined and 
canvassed the Bid Proposals submitted, and as a result of such canvass has determined and 
declared the Contractor to be the lowest and best responsible bidder for the construction of said 
public improvements, and has duly awarded to the said Contractor a contract therefore upon the 
terms and conditions set forth in this Agreement for the sum or sums set forth herein;  

WHEREAS, the Contractor has agreed to furnish at its own cost and expense all labor, tools, 
equipment , materials and transportation required to construct and complete in good, first class 
and workmanlike manner, the Work  in accordance with the Contract Documents; and 

WHEREAS, this Agreement, and other Contract Documents on file with the City Clerk of Prairie 
Village, Kansas, all of which Contract Documents form the Contract, and are as fully a part thereof 
as if repeated verbatim herein; all work to be to the entire satisfaction of the City or City’s agents, 
and in accordance with the laws of the City, the State of Kansas and the United States of America; 

NOW, THEREFORE, in consideration of the compensation to be paid the Contractor, and of the 
mutual agreements herein contained, the parties hereto have agreed and hereby agree, the City 
for itself and its successors, and the Contractor for itself, himself, herself or themselves, its, 
his/her, hers or their successors and assigns, or its, his/her, hers or their executors and 
administrators, as follows: 

1. DEFINITIONS:  Capitalized terms not defined herein shall have the meanings set forth in the 
General Conditions.

1.1 Following words are given these definitions:  
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ADVERSE WEATHER shall have the meaning set forth in Section 9.3 hereof. 

APPLICATION FOR PAYMENT shall mean a written request for compensation for Work 
performed on forms approved by the City. 

BID shall mean a complete and properly signed proposal to do the Work or designated 
portion thereof, for the price stipulated therein, submitted in accordance with the Bid 
Documents. 

BID DOCUMENTS  shall mean all documents related to submitting a Bid, including, but 
not limited to, the Advertisement for Bids, Instruction to Bidders, Bid Form, Bid Bond, and 
the proposed Project Manual, including any Addenda issued prior to receipt of Bids.   

BID PROPOSAL shall mean the offer or proposal of the Bidder submitted on the 
prescribed form set forth the prices for the Work to be performed. 

BIDDER shall mean any individual: partnership, corporation, association or other entity 
submitting a bid for the Work. 

BONDS shall mean the bid, maintenance, performance, and statutory or labor and 
materials payment bonds, together with such other instruments of security as may be 
required by the Contract Documents. 

CERTIFICATE FOR PAYMENT shall mean written certification from the Project Manager 
stating that to the best of the project manager’s knowledge, information and belief, and on 
the basis of the Project Manager’s on-site visits and inspections, the Work described in an 
Application for Payment has been completed in accordance with the terms and conditions 
of the Contract Documents and that the amount requested in the Application for Payment 
is due and payable. 

CHANGE ORDER is a written order issued after the Agreement is executed by which the 
City and the Contractor agree to construct additional items of Work, to adjust the quantities 
of Work, to modify the Contract Time, or, in lump sum contracts, to change the character 
and scope of Work shown on the Project Manual.   

CITY shall mean the City of Prairie Village, Kansas, acting through a duly appointed 
representative. 

CONTRACT or CONTRACT DOCUMENTS shall consist of (but not necessarily be limited 
to) the Plans, the Specifications, all addenda issued prior to and all modifications issued 
after execution of this Agreement, (modifications consisting of written amendments to the 
Agreement signed by both parties, Change Orders, written orders for minor changes in the 
Work issued by the Project Manager) this Construction Contract between the City and 
Contractor (sometimes referred to herein as the “Agreement”), the accepted Bid Proposal, 
Contractor’s Performance Bond, Contractor’s Maintenance Bond, Statutory Bond, the 
Project Manual, the General Conditions, the Special Conditions and any other documents 
that have bearing the Work prescribed in the Project.  It is understood that the Work shall 
be carried out and the Project shall be constructed fully in accordance with the Contract 
Documents.  

CONTRACT PRICE shall be the amount identified in the Construction Agreement between 
the City and the Contractor as the total amount due the Contractor for Total Completion of 
the Work as per the Contract Documents.   



ROAV0006 ROE AVENUE | 83RD TO 91ST MARCH 2020 

Construction Contract Page 3 of 29 

23451384v2 WITH CARS PROVISIONS 

CONTRACT TIME shall be the number of calendar days stated in the Contract Documents 
for the completion of the Work or shall be a specific date as designated in the Construction 
Agreement. 

CONTRACTOR shall mean the entity entering into the Contract for the performance of the 
Work covered by this Contract, together with his/her duly authorized agents or legal 
representatives.   

DEFECTIVE WORK shall mean Work, which is unsatisfactorily, faulty or deficient, or not 
in conformity with the Project Manual.   

FIELD ORDER shall mean a written order issued by the Project Manager that orders minor 
changes in the Work, but which does not involve a change in the Contract Price or Contract 
Time. 

FINAL ACCEPTANCE shall mean the date when the City accepts in writing that the 
construction of the Work is complete in accordance with the Contract Documents such that 
the entire Work can be utilized for the purposes for which it is intended and Contractor is 
entitled to final payment. 

GENERAL CONDITIONS shall mean the provisions in the document titled “General 
Conditions – General Construction Provisions” attached hereto and incorporation herein 
by reference. 

INSPECTOR shall mean the engineering, technical inspector or inspectors duly 
authorized by the City to monitor the work and compliance tests under the direct 
supervision of the Project Manager. 

NOTICE TO PROCEED shall mean the written notice by the City to the Contractor fixing 
the date on which the Contract Time is to commence and on which the Contractor shall 
start to perform its obligations under the Contract Documents.  Without the prior express 
written consent of the City, the Contractor shall do no work until the date set forth in the 
Notice to Proceed. 

PAY  ESTIMATE  NO. ____ or  FINAL PAY ESTIMATE shall mean the form to be used by 
the Contractor in requesting progress and final payments, including supporting 
documentation required by the Contract Documents. 

PLANS shall mean and include all Shop Drawings which may have been prepared by or for 
the City as included in the Project Manual or submitted by the Contractor to the City during 
the progress of the Work, all of which show the character and scope of the work to be 
performed. 

PROJECT shall mean the Project identified in the first paragraph hereof. 

PROJECT MANAGER shall mean the person appointed by the Public Works Director for 
this Contract. 

PROJECT MANUAL shall contain the General Conditions, Special Conditions, 
Specifications, Shop Drawings and Plans for accomplishing the work. 

PROJECT SEGMENTS shall have the meaning set forth in Section 7.1 hereof. 
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PUBLIC WORKS DIRECTOR shall mean the duly appointed Director of Public Works for 
the City of Prairie Village or designee. 

SHOP DRAWINGS shall mean all drawings, diagrams, illustrations, schedules and other 
data which are specifically prepared by the Contractor, a Subcontractor, manufacturer, 
fabricator, supplier or distributor to illustrate some portion of the Work, and all illustrations, 
brochures, standard schedules, performance charts, instructions, diagrams and other 
information prepared by a manufacturer, fabricator, supplier or distribution and submitted 
by the Contractor to illustrate material or equipment for some portion of the Work. 

SPECIFICATIONS shall mean those portions of the Project Manual consisting of written 
technical descriptions of materials, equipment, construction methods, standards and 
workmanship as applied to the Work and certain administrative details applicable thereto. 
They may include, but not necessarily be limited to: design specifications, e.g. 
measurements, tolerances, materials, inspection requirements and other information 
relative to the work; performance specifications, e.g., performance characteristics 
required, if any; purchase description specifications, e.g. products or equipment required 
by manufacturer, trade name and/or type; provided, however, equivalent alternatives 
(including aesthetics, warranty and manufacturer reputation) may be substituted upon 
written request and written approval thereof by the City. 

SPECIAL CONDITIONS shall mean the provisions in the document titled “Special 
Conditions” attached hereto and incorporation herein by reference. 

SUBCONTRACTOR shall mean an individual, firm or corporation having a direct contract 
with the Contractor or with another subcontractor for the performance of a part of the Work. 

SUBSTANTIAL COMPLETION shall be defined as being less than 100 percent of the 
Work required that will be completed by a specified date as agreed to in writing by both 
parties. 

TOTAL COMPLETION shall mean all elements of a Project Segment or the Total Project 
Work is complete including all subsidiary items and “punch-list” items. 

TOTAL PROJECT WORK shall have the meaning set forth in Section 7.1 hereof. 

UNIT PRICE WORK shall mean Work quantities to be paid for based on unit prices.  Each 
unit price shall be deemed to include the Contractor’s overhead and profit for each 
separately identified item.  It is understood and agreed that estimated quantities of times 
for unit price work are not guaranteed and are solely for the purpose of comparison of bids 
and determining an initial Contract Price.  Determinations of actual quantities and 
classifications of unit price work shall be made by the City. 

UNUSUALLY SEVERE WEATHER  shall have the meaning set forth in Section 9.4 hereof. 

WORK shall the mean the work to be done to complete the construction required of the 
Contractor by the Contract Documents, and includes all construction, labor, materials, 
tools, equipment and transportation necessary to produce such construction in 
accordance with the Contract Documents. 

WORK SCHEDULE shall have the meaning set forth in Section 7.2 hereof. 
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1.2 Whenever any word or expression defined herein, or pronoun used instead, occurs in these 
Contract Documents; it shall have and is mutually understood to have the meaning commonly 
given.  Work described in words, which so applied have a well-known technical or trade 
meaning shall be held to refer to such, recognized standards. 

1.3 Whenever in these Contract Documents the words “as ordered,” “as directed”, “as required”, 
“as permitted”, “as allowed”, or words or phrases of like import are used, it is understood that 
the order, direction, requirement, permission or allowance of the Project Manager is intended. 

1.4 Whenever any statement is made in the Contract Documents containing the expression “it is 
understood and agreed”, or an expression of like import, such expression means the mutual 
understanding and agreement of the parties hereto. 

1.5 The words “approved”, “reasonable”, “suitable”, “acceptable”, “properly”, “satisfactorily”, or 
words of like effect in import, unless otherwise particularly specified herein, shall mean 
approved, reasonable, suitable, acceptable, proper or satisfactory in the judgment of the 
Project Manager.   

1.6 When a word, term or phrase is used in the Contract, it shall be interpreted or construed, first, 
as defined herein; second, if not defined, according to its generally accepted meaning in the 
construction industry; and, third, if there is no generally accepted meaning in the construction 
industry, according to its common and customary usage. 

1.7 All terms used herein shall have the meanings ascribed to them herein unless otherwise 
specified. 

2. ENTIRE AGREEMENT:

The Contract Documents, together with the Contractor's Performance, Maintenance and
Statutory bonds for the Work, constitute the entire and exclusive agreement between the
City and the Contractor with reference to the Work.  Specifically, but without limitation, this
Contract supersedes all prior written or oral communications, representations and
negotiations, if any, between the City and the Contractor.  The Contract may not be
amended or modified except by a modification as hereinabove defined.  These Contract
Documents do not, nor shall they be construed to, create any contractual relationship of
any kind between the City and any Subcontractor or remote tier Subcontractor.

3. INTENT AND INTERPRETATION

3.1 The intent of the Contract is to require complete, correct and timely execution of the Work.
Any Work that may be required, including construction, labor, materials, tools, equipment and 
transportation, implied or inferred by the Contract Documents, or any one or more of them,
as necessary to produce the intended result, shall be provided by the Contractor for the
Contract Price.

3.2 All time limits stated in the Contract Documents are of the essence of the Contract.

3.3 The Contract is intended to be an integral whole and shall be interpreted as internally
consistent.  What is required by any one Contract Document shall be considered as required
by the Contract.
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3.4 The specification herein of any act, failure, refusal, omission, event, occurrence or condition 
as constituting a material breach of this Contract shall not imply that any other, non-specified 
act, failure, refusal, omission, event, occurrence or condition shall be deemed not to 
constitute a material breach of this Contract. 

3.5 The Contractor shall have a continuing duty to read, carefully study and compare each of the 
Contract Documents and shall give written notice to the Project Manager of any 
inconsistency, ambiguity, error or omission, which the Contractor may discover, or should 
have discovered, with respect to these documents before proceeding with the affected Work. 
The review, issuance, or the express or implied approval by the City or the Project Manager 
of the Contract Documents shall not relieve the Contractor of the continuing duties imposed 
hereby, nor shall any such review be evidence of the Contractor's compliance with this 
Contract.   

3.6 The City has prepared or caused to have prepared the Project Manual.  HOWEVER, THE 
CITY MAKES NO REPRESENTATION OR WARRANTY AS TO ACCURACY OR FITNESS 
FOR PARTICULAR PURPOSE INTENDED OR ANY OTHER WARRANTY OF ANY 
NATURE WHATSOEVER TO THE CONTRACTOR CONCERNING SUCH DOCUMENTS.  
By the execution hereof, the Contractor acknowledges and represents that it has received, 
reviewed and carefully examined such documents, has found them to be complete, accurate, 
adequate, consistent, coordinated and sufficient for construction, and that the Contractor has 
not, does not, and will not rely upon any representation or warranties by the City concerning 
such documents as no such representation or warranties have been made or are hereby 
made. 

3.7 As between numbers and scaled measurements in the Project Manual, the numbers shall 
govern; as between larger scale and smaller scale drawings, (e.g. 10:1 is larger than 100:1) 
the larger scale shall govern. 

3.8 The organization of the Project Manual into divisions, sections, paragraphs, articles (or other 
categories), shall not control the Contractor in dividing the Work or in establishing the extent 
or scope of the Work to be performed by Subcontractors. 

3.9 The Contract Documents supersedes all previous agreements and understandings between 
the parties, and renders all previous agreements and understandings void relative to these 
Contract Documents. 

3.10 Should anything be omitted from the Project Manual, which is necessary to a clear 
understanding of the Work, or should it appear various instructions are in conflict, the 
Contractor shall secure written instructions from the Project Manager before proceeding with 
the construction affected by such omissions or discrepancies.   

3.11 It is understood and agreed that the Work shall be performed and completed according to the 
true spirit, meaning, and intent of the Contract Documents. 

3.12 The Contractor's responsibility for construction covered by conflicting requirements, not 
provided for by addendum prior to the time of opening Bids for the Work represented thereby, 
shall not extend beyond the construction in conformity with the less expensive of the said 
conflicting requirements.  Any increase in cost of Work required to be done in excess of the 
less expensive work of the conflicting requirements will be paid for as extra work as provided 
for herein. 
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3.13 The apparent silence of the Project Manual as to any detail, or the apparent omission from 
them of a detailed description concerning any point, shall be regarded as meaning that only 
the best general practice is to be used.  All interpretations of the Project Manual shall be 
made on the basis above stated. 

3.14 The conditions set forth herein are general in scope and are intended to contain requirements 
and conditions generally required in the Work, but may contain conditions or requirements 
which will not be required in the performance of the Work under contract and which therefore 
are not applicable thereto.  Where any stipulation or requirement set forth herein applies to 
any such non-existing condition, and is not applicable to the Work under contract, such 
stipulation or requirement will have no meaning relative to the performance of said Work. 

3.15 KSA 16-113 requires that non-resident contractors appoint an agent for the service of process 
in Kansas. The executed appointment must then be filed with the Secretary of State, Topeka, 
Kansas. Failure to comply with this requirement shall disqualify the Contractor for the 
awarding of this Contract. 

4. CONTRACT COST
The City shall pay the Contractor for the performance of the Work embraced in this 
Contract, and the Contractor will accept in full compensation therefore the sum (subject to 
adjustment as provided by the Contract) of TWO HUNDRED TWENTY SIX THOUSAND 
ONE HUNDRED FIFTEEN AND 75/100 DOLLARS ($226,115.75 ) for all Work covered 
by and included in the Contract; payment thereof to be made in cash or its 
equivalent and in a manner provided in the Contract Documents.

5. WORK SUPERINTENDENT

5.1 The Contractor shall provide and maintain, continually on the site of Work during its progress,
an adequate and competent superintendent of all operations for and in connection with the
Work being performed under this Contract, either personally or by a duly authorized
superintendent or other representative.  This representative shall be designated in writing at
the preconstruction meeting.

5.2 The superintendent, or other representative of the Contractor on the Work, who has charge
thereof, shall be fully authorized to act for the Contractor, and to receive whatever orders as
may be given for the proper prosecution of the Work, or notices in connection therewith.  Use
of Subcontractors on portions of the Work shall not relieve the Contractor of the obligation to
have a competent superintendent on the Work at all times.

5.3 The City shall have the right to approve the person who will be the Superintendent based on
skill, knowledge, experience and work performance.  The City shall also have the right to
request replacement of any superintendent.

5.4 The duly authorized representative shall be official liaison between the City and the
Contractor regarding the signing of pay estimates, change orders, workday reports and other
forms necessary for communication and Work status inquiries.  Upon Work commencement,
the City shall be notified, in writing, within five (5) working days of any changes in the
Contractor’s representative.  In the absence of the Contractor or representative, suitable
communication equipment, which will assure receipt of messages within one (1) hour during
the course of the workday, will also be required.
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5.5 The Contractor will be required to contact the Project Manager daily to advise whether and/or 
where the Contractor and/or the Subcontractor’s crews will be working that day, in order that 
the Project Manager’s representative is able to monitor properly the Work. 

6. PROJECT MANAGER 

6.1 It is mutually agreed by and between the parties to this Agreement that the Project Manager 
shall act as the representative of the City and shall observe and inspect, as required, the 
Work included herein.   

6.2 In order to prevent delays and disputes and to discourage litigation, it is further agreed by and 
between the parties to this Agreement that the Project Manager shall, in good faith and to the 
best of its ability, determine the amount and quantities of the several kinds of work which are 
to be paid for under this Contract; that the Project Manager shall determine, where applicable, 
questions in relation to said Work and the construction thereof; that Project Manager shall, 
where applicable decide questions which may arise relative to the execution of this Contract 
on the part of said Contractor; that the Project Manager's decisions and findings shall be the 
conditions precedent to the rights of the parties hereto, to any action on the Contract, and to 
any rights of the Contractor to receive any money under this Contract provided, however, that 
should the Project Manager render any decision or give any direction which, in the opinion of 
either party hereto, is not in accordance with the meaning and intent of this Contract, either 
party may file with the Project Manager and with the other party, within thirty (30) days a 
written objection to the decision or direction so rendered and, by such action, may reserve 
the right to submit the question to determination in the future. 

6.3 The Project Manager, unless otherwise directed or agreed to by the City in writing, will 
perform those duties and discharge those responsibilities allocated to the Project Manager 
as set forth in this Contract.  The Project Manager shall be the City's representative from the 
effective date of this Contract until final payment has been made.  The Project Manager shall 
be authorized to act on behalf of the City only to the extent provided in this Contract. The City 
and Project Manager may, from time to time, designate Inspectors to perform such functions. 

6.4 The City and the Contractor shall communicate with each other in the first instance through 
the Project Manager. 

6.5 The Project Manager shall be the initial interpreter of the requirements of the Project Manual 
and the judge of the performance by the Contractor.  The Project Manager shall render written 
graphic interpretations necessary for the proper execution or progress of the Work with 
reasonable promptness on request of the Contractor. 

6.6 The Project Manager will review the Contractor's Applications for Payment and will certify to 
the City for payment to the Contractor those amounts then due the Contractor as provided in 
this Contract.  The Project Manager's recommendation of any payment requested in an 
Application for Payment will constitute a representation by Project Manager to City, based on 
Project Manager's on-site observations of the Work in progress as an experienced and 
qualified design professional and on Project Manager's review of the Application for Payment 
and the accompanying data and schedules that the Work has progressed to the point 
indicated; that, to the best of the Project Manager's knowledge, information and belief, the 
quality of the Work is in accordance with the Project Manual (subject to an evaluation of the 
Work as a functioning whole prior to or upon Substantial Completion, to the results of any 
subsequent tests called for in the Project Manual, to a final determination of quantities and 
classifications for Unit Price Work if such is called for herein, and to any other qualifications 
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stated in the recommendation); and that Contractor is entitled to payment of the amount 
recommended.  However, by recommending any such payment Project Manager will not 
thereby be deemed to have represented that exhaustive or continuous on-site inspections 
have been made to check the quality or the quantity of the Work beyond the responsibilities 
specifically assigned to Project Manager in the Project Manual or that there may not be other 
matters or issues between the parties that might entitle Contractor to be paid additionally by 
the City or the City to withhold payment to Contractor. 

6.7 The Project Manager may refuse to recommend the whole or any part of any payment if, in 
Project Manager's opinion, it would be incorrect to make such representations to City.  Project 
Manager may also refuse to recommend any such payment, or, because of subsequently 
discovered evidence or the results of subsequent inspections or tests, nullify any such 
payment previously recommended, to such extent as may be necessary in the Project 
Manager's opinion to protect the City from loss because: 

• The Work is defective, or completed Work has been damaged requiring correction or 
replacement, 

• The Contract Price has been reduced by Written Amendment or Change Order, 

• The City has been required to correct Defective Work or complete Work in accordance 
with the Project Manual. 

6.8 The City may refuse to make payment of the full amount recommended by the Project 
Manager because claims have been made against City on account of Contractor's 
performance or furnishing of the Work or liens have been filed in connection with the Work or 
there are other items entitling City to a set-off against the amount recommended, but City 
must give Contractor written notice (with a copy to Project Manager) stating the reasons for 
such action. 

6.9 The Project Manager will have the authority to reject Work which is defective or does not 
conform to the requirements of this Contract.  If the Project Manager deems it necessary or 
advisable, the Project Manager shall have authority to require additional inspection or testing 
of the Work for compliance with Contract requirements. 

6.10 The Project Manager will review, or take other appropriate action as necessary, concerning 
the Contractor's submittals, including Shop Drawings, Product Data and Samples.  Such 
review, or other action, shall be for the sole purpose of determining general conformance with 
the design concept and information given through the Project Manual. 

6.11 The Project Manager shall have authority to order minor changes in the Work not involving a 
change in the Contract Price or in Contract Time and consistent with the intent of the Contract.  
Such changes shall be effected by verbal direction and then recorded on a Field Order and 
shall be binding upon the Contractor.  The Contractor shall carry out such Field Orders 
promptly. 
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6.12 The Project Manager, upon written request from the Contractor shall conduct observations 
to determine the dates of Substantial Completion, Total Completion and the date of Final 
Acceptance.  The Project Manager will receive and forward to the City for the City's review 
and records, written warranties and related documents from the Contractor required by this 
Contract and will issue a final Certificate for Payment to the City upon compliance with the 
requirements of this Contract. 

6.13 The Project Manager's decisions in matters relating to aesthetic effect shall be final if 
consistent with the intent of this Contract. 

6.14 The Project Manager will NOT be responsible for Contractor's means, methods, techniques, 
sequences, or procedures or construction, or the safety precautions and programs incident 
thereto and will not be responsible for Contractor's failure to perform the Work in accordance 
with the Project Manual.  The Project Manager will not be responsible for the acts or 
omissions of the Contractor or any Subcontractor or any of its or their agents or employees, 
or any other person at the site or otherwise performing any of the Work except as may 
otherwise be provided. 

6.15 Any plan or method of work suggested by the Project Manager, or other representatives of 
the City, to the Contractor, but not specified or required, if adopted or followed by the 
Contractor in whole or in part, shall be used at the risk and responsibility of the Contractor, 
and the Project Manager and the City will assume no responsibility therefore. 

6.16 It is agreed by the Contractor that the City shall be and is hereby authorized to appoint or 
employ, either directly or through the Project Manager, such City representatives or 
observers as the City may deem proper, to observe the materials furnished and the work 
performed under the Project Manual, and to see that the said materials are furnished, and 
the said work performed, in accordance with the Project Manual therefore.  The Contractor 
shall furnish all reasonable aid and assistance required by the Project Manager, or by the 
resident representatives for proper observation and examination of the Work and all parts 
thereof. 

6.17 The Contractor shall comply with any interpretation of the Project Manual by the Project 
Manager, or any resident representative or observer so appointed, when the same are 
consistent with the obligations of the Project Manual.  However, should the Contractor object 
to any interpretation given by any subordinate Project Manager, resident representative or 
observer, the Contractor may appeal in writing to the City Director of Public Works for a 
decision. 

6.18 Resident representatives, observers, and other properly authorized representatives of the 
City or Project Manager shall be free at all times to perform their duties, and intimidation or 
attempted intimidation of any one of them by the Contractor or by any of its employees, shall 
be sufficient reason, if the City so decides, to annul the Contract. 

6.19 Such observation shall not relieve the Contractor from any obligation to perform said Work 
strictly in accordance with the Project Manual. 

7. WORK SCHEDULE:   

7.1 The Work is comprised of one large project (sometimes referred to as “Total Project Work”) 
and, in some cases, is partitioned into smaller subprojects referred to in this Agreement as 
“Project Segments.”  A Contract Time shall be stated in the Contract Documents for both the 
Total Project Work and, when applicable, the Project Segments.   



ROAV0006 ROE AVENUE | 83RD TO 91ST  MARCH 2020 
 
 

 
Construction Contract  Page 11 of 29 

 
23451384v2 WITH CARS PROVISIONS 

7.2 At the time of execution of this Contract, the Contractor shall furnish the Project Manager with 
a schedule (“Work Schedule”) setting forth in detail (in the critical path method) the 
sequences proposed to be followed, and giving the dates on which it is expected that Project 
Segments will be started and completed within the Contract Time.  The Work Schedule is 
subject to approval by the City. 

7.3 Monthly Work Schedule reports shall accompany the Contractor's pay request for Work 
completed. Where the Contractor is shown to be behind schedule, it shall provide an 
accompanying written summary, cause, and explanation of planned remedial action. 
Payments or portions of payments may be withheld by the City upon failure to maintain 
scheduled progress of the Work as shown on the approved Work Schedule. 

7.4 At a minimum the Contractor shall update and submit the Work Schedule for review weekly, 
unless otherwise agreed upon by the City.  

7.5 The Contractor, within ten (10) calendar days after being instructed to do so in a written notice 
from the City, shall commence the Work to be done under this Contract.  

7.6 If at any time, in the opinion of the Project Manager or City, proper progress is not being 
maintained; changes shall be proposed in the Work Schedule and resubmitted for 
consideration and approval. 

7.7 If the Contractor has not completed Project Segments and is within a non-performance 
penalty period, it shall not be allowed to undertake a new Project Segment until the Project 
Segment in dispute is completed, unless expressly permitted by the City. 

7.8 The operation of any tool, equipment, vehicle, instrument, or other noise-producing device is 
prohibited to start before or continue after the hours of 7 AM and 10 PM, Monday through 
Friday (except Fridays which shall be until Midnight) and 8 AM and midnight on Weekends 
(except Sunday which shall be 10 PM).  Violation of this requirement is Prima Facia Violation 
of City Municipal Code 11-202. 

7.9 No work shall be undertaken on Saturdays, Sundays and Holidays (Christmas, New Years, 
Martin Luther King’s Birthday, President’s Day, Memorial Day, Independence Day, Labor Day 
and Thanksgiving) without the express written approval of the City Project Manager.  If it is 
necessary to perform proper care, maintenance, or protection of work already completed or 
of equipment used, or in the case of an emergency verbal permission may be obtained 
through the Project Manager. 

7.10 Night work may be established by the Contractor, as a regular procedure, with the written 
permission of the City; such permission, however, may be revoked at any time by the City if 
the Contractor fails to maintain adequate equipment for the proper prosecution and control of 
all operations performed as part of the Work. 

7.11 The Contractor shall provide 24 hours notice prior to commencing any work to the City Project 
Manager.  The Contractor shall communicate immediately any changes in the Work 
Schedule to the Project Manager for approval by the City. 
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8. DELAYS AND EXTENSIONS OF TIME 

8.1 In executing the Contract, the Contractor expressly covenants and agrees that, in undertaking 
the completion of the Work within the Contract Time, it has taken into consideration and made 
allowances for all of the ordinary delays and hindrances incident to such Work, whether 
growing out of delays in securing materials, workers, weather conditions or otherwise.  No 
charge shall be made by the Contractor for hindrances or delays from any cause during the 
progress of the Work, or any portion thereof, included in this Contract. 

8.2 Should the Contractor, however, be delayed in the prosecution and completion of the Work 
by reason of delayed shipment orders, or by any changes, additions, or omissions therein 
ordered in writing by the City, or by strikes or the abandonment of the Work by the persons 
engaged thereon through no fault of the Contractor, or by any act taken by the U.S. 
Government such as the commandeering of labor or materials, embargoes, etc., which would 
affect the fabrication or delivery of materials and/or equipment to the Work; or by neglect, 
delay or default of any other contractor of the City, or delays caused by court proceedings; 
the Contractor shall have no claims for damages or additional compensation or costs for any 
such cause or delay; but it shall in such cases be entitled to such extension of the time 
specified for the completion of the Work as the City and the Project Manager shall award in 
writing on account of such delays, provided, however, that claim for such extension of time is 
made by the Contractor to the City and the Project Manager in writing within one (1) week 
from the time when any such alleged cause for delay shall occur.    

9. ADVERSE WEATHER: 

9.1 Extensions of time for Adverse Weather shall be granted only under the conditions as 
hereinafter provided. 

9.2 For conditions of weather or conditions at the site, so unusual as not to be reasonably 
anticipated, as determined by the Project Manager, an average or usual number of inclement 
days when work cannot proceed are to be anticipated during the construction period and are 
not to be considered as warranting extension of time. 

9.3 “Adverse Weather” is defined as atmospheric conditions or the impact thereof at a definite 
time and place, which are unfavorable to construction activities such that they prevent work 
on critical activities for 50 percent or more of the Contractor's scheduled workday. 

9.4 “Unusually Severe Weather” is defined as weather, which is more severe than the adverse 
weather anticipated for the season, location, or activity involved. 

9.5 Time Extensions for Unusually Severe Weather:  In order for any request for time extension 
due to Unusually Severe Weather to be valid, the Contractor must document all  of the 
following conditions: 

• The weather experienced at the Work site during the Contract period is more severe than 
the Adverse Weather anticipated for the Work location during any given month. 

• The Unusually Severe Weather actually caused a delay to the completion of the Work. 
• The delay must be beyond the control and without fault or negligence by the Contractor. 
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9.6 The following schedule of monthly-anticipated Adverse Weather delays will constitute the 

baseline for monthly weather time evaluations.  The Contractor's Work Schedule must reflect 
these anticipated adverse weather delays in all weather affected activities: 

MONTHLY ANTICIPATED ADVERSE WEATHER DELAY 
WORK DAYS BASED ON FIVE (5) DAY WORK WEEK 

JAN FEB MAR APR MAY JUN JUL AUG SEP OCT NOV DEC 

10    8     7    6    7   7    5    5    5    4    5    9 

 

9.7 Upon receipt of the Notice to Proceed, and continuing throughout the Contract, the Contractor 
shall record on its daily construction report, the occurrence of Adverse Weather and resultant 
impact to the Work Schedule. 

9.8 The number of actual Adverse Weather delay days shall include days affected by actual 
Adverse Weather (even if Adverse Weather occurred in the previous month), and shall be 
calculated chronologically from the first to the last day of each month, and be recorded as full 
workdays. 

9.9 If the number of actual Adverse Weather delay days in a given month exceeds the number 
of days anticipated above, the difference shall be multiplied by 7/5 to convert any qualifying 
workday delays to calendar days.  The resulting number of qualifying lost days shall be added 
to the Contract Time. 

9.10 The determination that Unusually Severe Weather occurred does not automatically mean an 
extension of time will be granted.  The Contractor must substantiate the Unusually Severe 
Weather delayed work activities on the critical path of the Work Schedule. 

9.11 Full consideration for equivalent fair weather workdays shall be given.  If the number of actual 
Adverse Weather delays in a given month is less than the number of days anticipated as 
indicated above, the difference shall be multiplied by 7/5 to convert any workday increases 
to calendar days.  The resulting number of qualifying extra days will be accumulated and 
subtracted from any future month's days lost due to unusually severe weather. 

9.12 The net cumulative total of extra days/lost days shall not result in a reduction of Contract Time 
and the date of Substantial Completion shall not be changed because of unusually favorable 
weather. 

9.13 In converting workdays to calendar days, fractions 0.5 and greater shall be rounded up to the 
next whole number.  Fractions less than 0.5 shall be dropped. 

9.14 The Contractor shall summarize and report all actual Adverse Weather delay days for each 
month to the Project Manager by the tenth (10th) day of the following month.  A narrative 
indicating the impact of Adverse Weather conditions on the Work Schedule shall be included. 

9.15 Any claim for extension of time due to Unusually Severe Weather shall be submitted to the 
Project Manager within 7 days of the last day of the commencement of the event giving rise 
to the delay occurred.  Resolution of any claim shall follow the procedures described above. 
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9.16 The Contractor shall include and indicate the monthly-anticipated Adverse Weather days, 
listed above, in the Work Schedule.  (Reference Section 7.1 for Work Schedule requirements) 

9.17 The Contractor shall indicate the approved Adverse Weather days (whether less or more 
than the anticipated days) in its Work Schedule updates. 

10. LIQUIDATED DAMAGES 

10.1 Contractor agrees that time is of the essence and any term pertaining to Contractor timely 
performing so as to achieve Total Completion within the Contract Time is a material provision 
of this Contract.  Further, the parties acknowledge that City’s damages in the event of delay 
are difficult to ascertain and consequently agree that, in the event and to the extent that actual 
date of Total Completion is delayed beyond the Contract Time for the Total Project Work or 
Project Segments attributable solely or concurrently to (i) an act or omission of Contractor or 
any of its subcontractors or suppliers, or (ii) in whole or in part, to any other event or condition 
within the Contractor’s reasonable control (and not for reasons solely attributable to City), the 
Contractor shall be assessed a liquidated damage, and not as a penalty, in the amount set 
forth in the Special Conditions for each calendar day beyond the applicable Contract Time.  
Such amount shall be deducted from any amounts due Contractor under this Agreement. 

10.2 Further, the Contractor agrees that, in the event Contractor does not carry out such Work at 
such rates of progress as required by the Work Schedule approved by the City, the City may, 
at its option and without Contractor receiving any additional compensation therefore, require 
Contractor to increase the number of qualified supervisory personnel and/or workers and the 
amount of equipment employed in the performance of the Work to such extent as City may 
deem necessary or desirable.  In addition, City, at its option, may supplement Contractor’s 
manpower by entering into contracts with other contractors to perform the Work.  All costs 
that are incurred by City, in this regard, including reasonable attorney’s fees, shall be 
deducted from any sums due Contractor or City may make demand on Contractor for 
reimbursement of such costs. 

11. PAYMENT PROCEDURE 

11.1 Based upon Applications for Payment submitted to the Project Manager by the Contractor 
and Certificates for Payment issued by the Project Manager, the City shall make progress 
payments on account of the contract sum to the Contractor as provided below and elsewhere 
in the Contract Documents. 

11.2 The period covered by each Application for Payment shall be one calendar month ending on 
the last day of the month or on a mutually agreed date by City and Contractor. 

11.3 The Contractor warrants that title to all Work covered by an Application for Payment will pass 
to the City no later than the time of payment.  The Contractor further warrants that upon 
submittal on the first day of each month of an Application for Payment, all Work for which 
payments have been received from the City shall be free and clear of liens, claims, security 
interest or other encumbrances in favor of the Contractor or any other person or entity 
whatsoever. 
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11.4 Each application for payment must be submitted with Contractor's waiver for period of 
construction covered by application.  Each Application for Payment will be submitted with 
executed waivers from the subcontractors or sub-contractors and suppliers for the previous 
period of construction covered by the previous application.  The final payment application 
must be submitted together with or preceded by final or complete waivers from every entity 
involved with performance of the Work covered by the payment request. 

11.5 The Contractor will submit waivers on forms, and executed in a manner, acceptable to City. 

11.6 The Contractor shall promptly pay each Subcontractor out of the amount paid to the 
Contractor because of such Subcontractor's Work the amount to which such Subcontractor 
is entitled.  In the event the City becomes informed that the Contractor has not paid a 
Subcontractor as herein provided, the City shall have the right, but not the duty, to issue future 
checks in payment to the Contractor of amounts otherwise due hereunder naming the 
Contractor and such Subcontractor as joint payees.  Such joint check procedure, if employed 
by the City, shall be deemed payment to the Contractor but shall create no rights in favor of 
any person or entity beyond the right of the named payees to payment of the check and shall 
not be deemed to commit the City to repeat the procedure in the future. 

11.7 The Project Manager will, upon receipt of a written Application for Payment from the 
Contractor, review the amount of Work performed during the preceding period and the value 
thereof at the unit prices contracted.  From the amounts so ascertained, there shall be 
deducted ten percent (10%) to be retained until after final completion of the entire Work to 
the satisfaction of the City.  The Project Manager will submit an estimate each month to the 
City for payment to the Contractor, except that no amount less than $500.00 will be submitted 
unless the total amount of the Contract remaining unpaid is less than $500.00. 

11.8 Deductions will be made from progress payments if the Contract includes a provision for a 
lump sum or a percentage deduction.  Lump sum deductions will be that portion of the stated 
lump sum computed as the ratio that the amount earned bears to the Contract Price.  
Percentage deductions will be computed at the stated percentage of the amount earned. 

11.9 No progress payment, nor any use or occupancy of the Work by the City, shall be interpreted 
to constitute an acceptance of any Work not in strict accordance with this Contract. 

11.10 The City may decline to make payment, may withhold funds, and, if necessary, may demand 
the return of some or all of the amounts previously paid to the Contractor, to protect the City 
from loss because of: 

• Defective Work not remedied by the Contractor; 

• Claims of third parties against the City or the City's property; 

• Failure by the Contractor to pay Subcontractors or others in a prompt and proper fashion; 

• Evidence that the balance of the Work cannot be completed in accordance with the 
Contract for the unpaid balance of the Contract Price; 

• Evidence that the Work will not be completed in the time required for substantial or final 
completion; 

• Persistent failure to carry out the Work in accordance with the Contract;  
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• Damage to the City or a third party to whom the City is, or may be, liable; 

• Evidence that the Work is not progressing according to agreed upon schedule by both 
parties. 

11.11 In the event that the City makes written demand upon the Contractor for amounts previously 
paid by the City as contemplated in this subparagraph, the Contractor shall promptly comply 
with such demand and refund such monies to the City. 

11.12 Neither the observation by the City or any of the City's officials, employees, or agents, nor 
any order by the City for payment of money, nor any payment for, or acceptance of, the whole 
or any part of the Work by the City or Project Manager, nor any extension of time, nor any 
possession taken by the City or its employees, shall operate as a waiver of any provision of 
this Contract, or of any power herein reserved to the City, or any right to damages herein 
provided, nor shall any waiver of any breach in this Contract be held to be a waiver of any 
other or subsequent breach. 

12. COMPLETION  AND  FINAL PAYMENT 

12.1 Upon Total Completion, when the Contractor is ready for a final inspection of the Total Project 
Work, it shall notify the City and the Project Manager thereof in writing.  Thereupon, the 
Project Manager will make final inspection of the Work and, if the Work is complete in 
accordance with this Contract, the Project Manager will promptly issue a final Certificate for 
Payment certifying to the City that the Work is complete and the Contractor is entitled to the 
remainder of the unpaid Contract Price, less any amount withheld pursuant to this Contract.  
If the Project Manager is unable to issue its final Certificate for Payment and is required to 
repeat its final inspection of the Work, the Contractor shall bear the cost of such repeat final 
inspection(s), which cost may be deducted by the City from the Contractor's full payment. 

12.2 The Contractor shall not be entitled to any payment unless and until it submits to the Project 
Manager its affidavit that all payrolls, invoices for materials and equipment, and other 
liabilities connected with the Work for which the City, or the City's property might be 
responsible, have been fully paid or otherwise satisfied; releases and waivers of lien from all 
Subcontractors and Suppliers of the Contractor and of any and all other parties required by 
the City; and consent of Surety, if any, to final payment.  If any third party fails or refuses to 
provide a release of claim or waiver of lien as required by the City, the Contractor shall furnish 
a bond satisfactory to the City to discharge any such lien or indemnify the City from liability. 

12.3 The City shall make final payment of all sums due the Contractor within thirty days of the 
Project Manager's execution of a final Certificate for Payment. 

12.4 Acceptance of final payment shall constitute a waiver of all claims against the City by the 
Contractor except for those claims previously made in writing against the City by the 
Contractor, pending at the time of final payment, and identified in writing by the Contractor as 
unsettled at the time of its request for final inspection. 

13. CLAIMS BY THE CONTRACTOR 

13.1 All Contractor claims shall be initiated by written notice and claim to the Project Manager.  
Such written notice and claim must be furnished within seven calendar days after occurrence 
of the event, or the first appearance of the condition, giving rise to the claim. 
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13.2 The Contractor shall diligently proceed with performance of this Contract whether or not there 
be such a claim pending and the City shall continue to make payments to the Contractor in 
accordance with this Contract.  The resolution of any claim shall be reflected by a Change 
Order executed by the City, the Project Manager and the Contractor. 

13.3 Should concealed and unknown conditions which could not, with reasonable diligence, have 
been discovered in the performance of the Work (a) below the surface of the ground or (b) in 
an existing structure differ materially with the conditions indicated by this Contract, or should 
unknown conditions of an unusual nature differing materially from those ordinarily 
encountered in the area and generally recognized as inherent in Work of the character 
provided by this Contract, be encountered, the Contract Price shall be equitably adjusted by 
the Change Order upon the written notice and claim by either party made within seven (7) 
days after the first observance of the condition.  As a condition precedent to the City having 
any liability to the Contractor for concealed or unknown conditions, the Contractor must give 
the City written notice of, and an opportunity to observe, the condition prior to disturbing it.  
The failure by the Contractor to make the written notice and claim as provided in this 
Subparagraph shall constitute a waiver by the Contractor of any claim arising out of or relating 
to such concealed or unknown condition. 

13.4 If the Contractor wishes to make a claim for an increase in the Contract Price, as a condition 
precedent to any liability of the City therefore, the Contractor shall give the City written notice 
of such claim within seven (7) days after the occurrence of the event, or the first appearance 
of the condition, giving rise to such claim.  Such notice shall be given by the Contractor before 
proceeding to execute any additional or changed Work.  The failure by the Contractor to give 
such notice and to give such notice prior to executing the Work shall constitute a waiver of 
any claim for additional compensation. 

13.5 The City reserves the right to increase or decrease quantities, and alter the details of 
construction including grade and alignment as the Project Manager may consider necessary 
or desirable, by approved Change Order.  Such modifications shall not invalidate the Contract 
nor release the surety.  Unless such alterations and increases or decreases change the total 
cost of the Work, based on the originally estimated quantities and the unit prices bid, by more 
than 25 percent, or change the total cost of any major item, based on the originally estimated 
quantities and the unit price bid, by more than 25 percent, the Contractor shall perform the 
work altered, increased or decreased, at a negotiated price or prices.  (A major item shall 
mean any bid item, the total cost of which exceeds 12-1/2 percent of the total Contract Price 
based on the proposed quantity and the contract unit price). 

13.6 When the alterations cause an increase or decrease in excess of the 25 percent indicated 
above, either the Contractor or the Project Manager may request an adjustment of the unit 
price to be paid for the item or items. 

13.7 If a mutually agreeable adjustment cannot be obtained, the City reserves the right to 
terminate the Contract as it applies to the items in question and make such arrangements as 
may be deemed necessary to complete the Work. 

13.8 In connection with any claim by the Contractor against the City for compensation in excess 
of the Contract Price, any liability of the City for the Contractor's costs shall be strictly limited 
to direct costs incurred by the Contractor and shall not include standby costs, indirect costs 
or consequential damages of the Contractor.  The City shall not be liable to the Contractor for 
claims of third parties. 
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13.9 If the Contractor is delayed in progressing any task which at the time of the delay is then 
critical or which during the delay becomes critical, as the sole result of any act or neglect to 
act by the City or someone acting in the City's behalf, or by changes ordered in the Work, 
unusual delay in transportation, unusually adverse weather conditions not reasonably 
anticipated, fire or any causes beyond the Contractor's control including delays resulting from 
the COVID-19 pandemic, then the date for achieving Final Acceptance of the Work shall be 
extended upon the written notice and claim of the Contractor to the City, for such reasonable 
time as the City may determine.  Any notice and claim for an extension of time by the 
Contractor shall be made not more than seven calendar days after the occurrence of the 
event or the first appearance of the condition-giving rise to the claim and shall set forth in 
detail the Contractor's basis for requiring additional time in which to complete the Work.  In 
the event the delay to the Contractor is a continuing one, only one notice and claim for 
additional time shall be necessary.  If the Contractor fails to make such claim as required in 
this subparagraph, any claim for an extension of time shall be waived. 

13.10 The Contractor shall delay or suspend the progress of the work or any part thereof, whenever 
so required by written order of the City, and for such periods of time as required; provided, 
that in the event of such delay or delays or of such suspension or suspensions of the progress 
of the work, or any part thereof, the time for completion of work so suspended or of work so 
delayed by such suspension or suspensions shall be extended for a period equivalent to the 
time lost by reason of such suspension or suspensions; but such order of the City or Project 
Manager shall not otherwise modify or invalidate in any way, any of the provisions of this 
Contract.  In the event that the work shall be stopped by written order of the City, any expense, 
which, in the sole opinion and judgment of the City, is caused by the City, shall be paid by the 
City to the Contractor. 

13.11 In executing the Contract Documents, the Contractor expressly covenants and agrees that, 
in undertaking to complete the Work within the time herein fixed, it has taken into 
consideration and made allowances for all hindrances and delays incident to such work, 
whether growing out of delays in securing materials or workers, normal weather conditions, 
the COVID-19 pandemic, or otherwise provided, however, such hindrances and delays could 
be anticipated by Contractor at the time of execution.  No charge shall be made by the 
Contractor for hindrances or delays from any cause during the progress of the work, or any 
portion thereof, included in this Contract, except as provided herein. 

13.12 Notwithstanding the foregoing or anything in the Contract to the contrary, Contractor 
acknowledges and agrees that the work, and the performance thereof, may be subject to 
current and future governmental orders or directives regarding safety protocols related 
COVID-19, and Contractor agrees that all Work shall be performed in accordance with the 
same, including but not limited to directives regarding social distancing, hygiene and other 
efforts to slow the spread of COVID-19.  Failure of Contractor to comply with such order or 
directive shall be deemed an event of default under this Contract, and City shall not be 
responsible for any increase in the Contract Sum or the Contract Time related to City’s 
enforcement of such orders or directives, or Contractor’s failure to comply with such orders 
or directives.  If Work on the Critical Path is delayed due to COVID-19 reasons outside the 
control of the contractor, an equitable adjustment in the Contract Sum and/or the Contract 
Time shall be made to the Contract as the City may reasonably decide. 

13.13 In addition to the Project Manual particular to Mobilization found elsewhere in this document, 
additional mobilization shall not be compensable for work outside of the designated areas for 
work deemed essential by the City.  A quantity of work equal to as much as 10% of the total 
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Contract may be required to be performed beyond the boundaries of the designated work 
areas. 

 
14. CHANGES IN THE WORK 

14.1 Changes in the Work within the general scope of this Contract, consisting of additions, 
deletions, revisions, or any combination thereof, may be ordered without invalidating this 
Contract, by Change Order or by Field Order. 

14.2 Any change in the Contract Price resulting from a Change Order shall be by mutual 
agreement between the City and the Contractor as evidenced by the change in the Contract 
Price being set forth in the Change Order, and, together with any conditions or requirements 
related thereto, being initialed by both parties. 

14.3 If no mutual agreement occurs between the City and the Contractor relative to a change in 
the Work, the Contractor shall proceed with the Work that is the subject of the Change Order, 
and the change in the Contract Price, if any, shall then be determined by the Project Manager 
on the basis of the reasonable expenditures or savings of those performing, deleting or 
revising the Work attributable to the change, including, in the case of an increase or decrease 
in the Contract Price, a reasonable allowance for direct job site overhead and profit.  In such 
case, the Contractor shall present, in such form and with such content to the City, as the 
Project Manager requires, an itemized accounting of such expenditures or savings, plus 
appropriate supporting data for inclusion in a Change Order.  Reasonable expenditures or 
savings shall be limited to the following:  reasonable costs of materials, supplies or 
equipment, including delivery costs, reasonable costs of labor, including social security, old 
age and unemployment insurance, fringe benefits required by agreement or custom, and 
worker's compensation insurance, reasonable rental costs of machinery and equipment 
exclusive of hand tools, whether rented from the Contractor or others, permit fees, and sales, 
use or other taxes related to the Work, and reasonable cost of direct supervision and job site 
field office overhead directly attributable to the change.  In no event shall any standby time or 
any expenditure or savings associated with the Contractor's home office or other non-job site 
overhead expense be included in any change in the Contract Price.  Further, in no event shall 
the Contractor's overhead expense exceed ten (10%) percent of the reasonable 
expenditures.  Pending final determination of reasonable expenditures or savings to the City, 
payments on account shall be made to the Contractor on the Project Manager's Certificate 
for Payment. 

14.4 If unit prices are provided in the Contract, and if the quantities contemplated are so changed 
in a proposed Change Order that the application of such unit prices to the quantities of Work 
proposed would cause substantial inequity to the City or to the Contractor, the applicable unit 
prices shall be equitably adjusted. 

14.5 The execution of a Change Order by the Contractor shall constitute conclusive evidence of 
the Contractor's agreement to the ordered changes in the Work, this Contract as thus 
amended, the Contract Price and the Contract Time.  The Contractor, by executing the 
Change Order, waives and forever releases any claim including impact against the City for 
additional time or compensation for matters relating to or arising out of or resulting from the 
Work included within or affected by the executed Change Order. 

15. INSURANCE AND BONDS 
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15.1 The Contractor shall secure and maintain, throughout the duration of the agreement, 
insurance (on an occurrence basis unless otherwise agreed to) of such types and in at least 
such amounts as required herein. Contractor shall provide certificates of insurance and 
renewals thereof on forms acceptable to the City. The City shall be notified by receipt of 
written notice from the insurer or the Contractor at least thirty (30) days prior to material 
modification or cancellation of any policy listed on the Certificate. 

15.2 The Contractor, upon receipt of notice of any claim in connection with this Agreement, shall 
promptly notify the City, providing full details thereof, including an estimate of the amount of 
loss or liability.  The Contractor shall monitor and promptly notify the City of any reduction in 
limits of protection afforded under any policy listed in the Certificate (or otherwise required by 
the Contract Documents) if the Contractor’s limits of protection shall have been impaired or 
reduced to such extent that the limits fall below the minimum amounts required herein. The 
Contractor shall promptly reinstate the original limits of liability required hereunder and shall 
furnish evidence thereof to the City. 

15.3 Minimum Requirements Commercial General Liability Policy Limits – 

General Aggregate: $2,000,000 
Products / Completed Operations Aggregate: $2,000,000 
Personal & Advertising Injury: $1,000,000 
Each Occurrence: $1,000,000 

Policy MUST include the following conditions: 

A. Pollution Liability (Applicable only to contracts involving pollutants such as asbestos 
& lead abatement, sludge or other waste abatement, etc.) 

B. NAME CITY OF PRAIRIE VILLAGE and THE BOARD OF COMMISSIONERS OF       
             JOHNSON COUNTY, KANSAS AS “ADDITIONAL INSURED” 

15.4 Automobile Liability Policy shall protect the Contractor against claims for bodily injury and/or 
property damage arising from the ownership or use of any owned, hired and/or non-owned 
vehicle. 

Limits (Same as Commercial General Liability) –  
Combined Single Limits, Bodily Injury and Property Damage - Each Accident: 

Policy MUST include the following condition: 
NAME CITY OF PRAIRIE VILLAGE and THE BOARD OF COMMISSIONERS OF       
JOHNSON COUNTY, KANSAS AS “ADDITIONAL INSURED” 

15.5 Umbrella Liability. The Umbrella / Excess Liability must be at least as broad as the underlying 
general liability and automobile liability policies. 

Limits – 

Each Occurrence $1,000,000 

General Aggregate $1,000,000 

15.6 Workers' Compensation.  This insurance shall protect the Contractor against all claims under 
applicable state workers' compensation laws. The Contractor shall also be protected against claims 
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for injury, disease or death of employees which, for any reason, may not fall within the provisions of 
workers' compensation law. The policy limits shall not be less than the following: 

Workers' Compensation: Statutory 

Employer's Liability: 

Bodily Injury by Accident $100,000 each accident 

Bodily Injury by Disease $500,000 policy limit 

Bodily Injury by Disease $100,000 each employee 

15.7 The City will only accept coverage from an insurance carrier who offers proof that it: 

Is authorized to do business in the State of Kansas; 

Carries a Best's policy holder rating of A- or better; and 

Carries at least a Class VIII financial rating, or 

Is a company mutually agreed upon by the City and Contractor. 

15.8 Subcontractor’s Insurance.  If a part of the Agreement is to be sublet, the Contractor shall 
either: 

A. Cover all subcontractor’s in its insurance policies, or 

B. Require each subcontractor not so covered to secure insurance which will protect 
subcontractor against all applicable hazards or risks of loss as and in the minimum 
amounts designated. 

Whichever option is chosen, Contractor shall indemnify and hold harmless the City 
as to any and all damages, claims or losses, including attorney's fees, arising out 
of the acts or omissions of its Subcontractors. 

15.9 Prior to commencing any work, Contractor shall provide City with certificates evidencing that 
(1) all Contractor’s insurance obligations required by the contract documents are in full force 
and in effect and will remain in effect until Contractor has completed all of the work and has 
received final payment from City and (2) no insurance coverage will be canceled, renewal 
refused, or materially changed unless at least thirty (30) days prior written notice is given to 
City. Contractor’s property insurance shall not lapse or be canceled if City occupies a portion 
of the work. Contractor shall provide City with the necessary endorsements from the 
insurance company prior to occupying a portion of the work. 

15.10 Waiver of Subrogation.  All insurance coverage required herein shall contain a waiver of 
subrogation in favor of the City.  Contractor's insurance policies shall be endorsed to indicate 
that Contractor’s insurance coverage is primary and any other insurance maintained by City 
is non-contributing as respects the work of Contractor. 

15.11 Additional Insurance.  Excess Liability coverage or additional insurance covering special 
hazards may be required on certain projects.  Such additional insurance requirements shall 
be as specified in Special Conditions. 

15.12 Bonds and Other Performance Security. Contractor shall provide a Performance Bond, 
Maintenance Bond and a Statutory Bond in the amount of one hundred percent (100%) of 
the Contract Price to cover the entire scope of Work and any other specific performance 
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security that may be indicated in this Contract. With each bond there shall be filed with the 
City one copy of “Power of Attorney” certified to include the date of the bonds. 

16. INDEMNITY 

16.1 For purposes of indemnification requirements as set forth throughout the Contract, the 
following terms shall have the meaning set forth below: 

“The Contractor” means and includes Contractor, all of his/her affiliates and subsidiaries, 
his/her Subcontractors and material men and their respective servants, agents and 
employees; and “Loss” means any and all loss, damage, liability or expense, of any nature 
whatsoever, whether incurred as a judgment, settlement, penalty, fine or otherwise 
(including attorney’s fees and the cost of defense), in connection with any action, 
proceeding, demand or claim, whether real or spurious, for injury, including death, to any 
person or persons or damages to or loss of, or loss of the use of, property of any person, 
firm or corporation, including the parties hereto, which arise out of or are connected with, 
or are claimed to arise out of or be connected with, the performance of this Contract 
whether arising before or after the completion of the work required hereunder. 

16.2 For purposes of this Contract, and without in any way limiting indemnification obligations that 
may be set forth elsewhere in the Contract, the Contractor hereby agrees to indemnify, 
defend and hold harmless the City and the Board of Commissioners of Johnson County, 
Kansas from any and all Loss where Loss is caused or incurred or alleged to be caused or 
incurred in whole or in part as a result of the negligence or other actionable fault of the 
Contractor, his/her employees, agents, Subcontractors and suppliers. 

16.3 It is agreed as a specific element of consideration of this Contract that this indemnity shall 
apply notwithstanding the joint, concurring or contributory or comparative fault or negligence 
of the City or any third party and, further, notwithstanding any theory of law including, but not 
limited to, a characterization of the City’s or any third party’s joint, concurring or contributory 
or comparative fault or negligence as either passive or active in nature. 

16.4 Nothing in this section shall be deemed to impose liability on the Contractor to indemnify the 
City for Loss when the negligence or other actionable fault the City is the sole cause of Loss. 

16.5 With respect to the City’s rights as set forth herein, the Contractor expressly waives all 
statutory defenses, including, but not limited to, those under workers compensation, 
contribution, comparative fault or similar statutes to the extent said defenses are inconsistent 
with or would defeat the purpose of this section. 

17. SUCCESSORS AND ASSIGNS 

17.1 The City and Contractor bind themselves, their successors, assigns and legal representatives 
to the other party hereto and to successors, assigns and legal representatives of such other 
party in respect to covenants, agreements and obligations contained in this Contract.   

17.2 The Contractor shall not assign or sublet the work, or any part thereof, without the previous 
written consent of the City, nor shall it assign, by power of attorney or otherwise, any of the 
money payable under this Contract unless by and with the like written consent of the City.  In 
case the Contractor assigns all, or any part of any moneys due or to become due under this 
Contract, the instrument of assignment shall contain a clause substantially to the affect that 
it is agreed that the right of the assignee in and to any moneys due or to become due to the 
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Contractor shall be subject to all prior liens of all persons, firms and corporations for services 
rendered or materials supplied for the performance of the Work called for in this Contract. 

17.3 Should any Subcontractor fail to perform in a satisfactory manner, the work undertaken, its 
subcontract shall be immediately terminated by the Contractor upon notice from the City.  
Performing in an unsatisfactory manner is defined as consistently having more than 10% of 
work unacceptable.  The Contractor shall be as fully responsible to the City for the acts and 
omissions of the subcontractors, and of persons either directly or indirectly employed by 
them, as Contractor is for the acts and omissions of persons directly employed.  Nothing 
contained in this Contract shall create any contractual relations between any Subcontractor 
and the City, nor shall anything contained in the Contract Documents create any obligation 
on the part of the City to pay or to see to the payment of any sums due any Subcontractor. 

 
17.4 The Contractor shall not award subcontracts which total more than forty-five (45%) of the 

Contract Price and shall perform within its own organization work amounting to not less than 
fifty-five percent (55%) of the total Contract Price.  Approval by the City of any Subcontractor 
shall not constitute a waiver of any right of the City to reject Defective Work, material or 
equipment not in compliance with the requirements of the Contract Documents.  The 
Contractor shall not make any substitution for any Subcontractor accepted by the City unless 
the City so agrees in writing. 

17.5 The Contractor shall not subcontract, sell, transfer, assign or otherwise dispose of the 
Contract or any portion thereof without previous written consent from the City.  In case such 
consent is given, the Contractor, shall be permitted to subcontract a portion thereof, but shall 
perform with his/her own organization work amounting to not less than fifty five (55%) of the 
total Contract Price.  No subcontracts, or other transfer of Contract, shall release the 
Contractor of its liability under the Contract and bonds applicable thereto. 

17.6 The Contractor shall cause appropriate provisions to be inserted in all subcontracts relative 
to the Work to bind Subcontractors to the Contractor by the terms of the Contract Documents 
insofar as applicable to the work of the Subcontractor and to give the Contractor the same 
power to terminate any Subcontract as the City has to terminate the Contractor under any 
provisions of the Contract Documents. 

17.7 Prior to the City’s approval of the Contract bid, the successful bidder shall submit to the City 
for acceptance, a list of names of all Subcontractors proposed for portions of the work and 
shall designate which work each is to perform. 

17.8 The City shall, prior to the City’s approval of the Contract bid, notify the successful bidder, in 
writing, if the City, after due investigation, has reasonable objection to any Subcontractor on 
such list, and the Contractor shall substitute a Subcontractor acceptable to the City at no 
additional cost to the City or shall be allowed to withdraw his/her Bid, and the City shall either 
re-bid the Work or accept the next best lowest and responsible bidder.  The failure of the City 
to make objection to a Subcontractor shall constitute an acceptance of such Subcontractor 
but shall not constitute a waiver of any right of the City to reject Defective Work, material or 
equipment not in conformance with the requirements of the Project Manual. 
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18. NON-DISCRIMINATION LAWS 

18.1 The Contractor agrees that: 

A. The Contractor shall observe the provisions of the Kansas Act Against Discrimination 
(K.S.A. 44-1001 et seq.) and shall not discriminate against any person in the 
performance of Work under the present contract because of race, religion, color, sex, 
disability, national origin, ancestry or age; 

B. In all solicitations or advertisements for employees, the Contractor shall include the 
phrase, "equal opportunity employer," or a similar phrase to be approved by the 
Kansas Human Rights Commission (Commission); 

C. The Contractor further agrees that it shall abide by the Prairie Village Non 
Discrimination Code (Section 5-801 et seq) and shall not discriminate against any 
person in the performance of Work under the present contract because of sexual 
orientation or gender identity.  If the City determines that the Contractor has violated 
any applicable provision of any local, state or federal law, or has discriminated against 
any person because of race, religion, color, sex, sexual orientation, gender identity, 
disability, age, national origin, or ancestry, such violation and/or discrimination shall 
constitute a breach of contract and the City may cancel, terminate or suspend this 
agreement in whole or in part. The parties do not intend this provision to subject any 
party to liability under local, state or federal laws unless it applies. 

D. If the Contractor fails to comply with the manner in which the Contractor reports to the 
commission in accordance with the provisions of K.S.A. 44-1031 and amendments 
thereto, the Contractor shall be deemed to have breached the present contract and it 
may be cancelled, terminated or suspended, in whole or in part, by the contracting 
agency; 

E. If the Contractor is found guilty of a violation of the Kansas Act Against Discrimination 
under a decision or order of the Commission which has become final, the Contractor 
shall be deemed to have breached the present contract and it may be cancelled, 
terminated or suspended, in whole or in part, by the contracting agency; and 

F. The Contractor shall include the provisions of Subsections A through D in every 
subcontract or purchase order so that such provisions will be binding upon such 
Subcontractor or vendor. 

G. The provisions of this Section shall not apply to a contract entered into by a 
Contractor: (1) Who employs fewer than four employees during the term of such 
contract; or (2) Whose contracts with the City cumulatively total $5,000 or less during 
the fiscal year of the City. 

18.2 The Contractor further agrees that it shall abide by the Kansas Age Discrimination In 
Employment Act (K.S.A. 44-1111 et seq.) and the applicable provision of the Americans With 
Disabilities Act (42 U.S.C. 12101 et seq.) as well as all other federal, state and local laws. 

19. FEDERAL LOBBYING ACTIVITIES  

[THIS PROVISION ONLY APPLIES IF THE CITY IS RECEIVING FEDERAL FUNDS] 
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19.1 31 USCS Section 1352 requires all subgrantees, Contractors, Subcontractors, and 
consultants/Architects who receive federal funds via the City to certify that they will not use 
federal funds to pay any person for influencing or attempting to influence a federal agency or 
Congress in connection with the award of any federal contract, grant, loan, or cooperative 
agreements. 

19.2 In addition, contract applicants, recipients, and subrecipients must file a form disclosing any 
expenditure they make for lobbying out of non-federal funds during the contract period. 

19.3 Necessary forms are available from the City and must be returned to the City with other 
Contract Documents. It is the responsibility of the general contractor to obtain executed forms 
from any Subcontractors who fall within the provisions of the Code and to provide the City 
with the same. 

 
20. RELATIONS WITH OTHER CONTRACTORS:   

20.1 The Contractor shall cooperate with all other contractors who may be performing work on 
behalf of the City, and workers who may be employed by the City, or any other entity on any 
work in the vicinity of the Work to be done under this Contract, and the Contractor shall so 
conduct his/her operations as to interfere to the least possible extent with the work of such 
contractors or workers.  The Contractor shall be responsible for any injury or damage, that 
may be sustained by other contractors, workers, their work or employees of the City, because 
of any fault or negligence on the Contractor's part, and shall, at his/her own expense, repair 
or pay for such injury or damage.  If the work of the Contractor is delayed because of any acts 
or omissions of any other Contractor or Contractors, the Contractor shall have no claim 
against the City on that account other than for an extension of time. 

20.2 When two or more Contracts are being executed at one time in such manner that work on 
one Contract may interfere with that on another, the City shall decide which Contractor shall 
progress at which time. 

20.3 Other projects the Contractor may have to coordinate shall be listed in the Special Conditions. 

20.4 When the territory of one Contract is the necessary or convenient means of access for the 
transportation or movement of workers, materials, or appliances required for the execution of 
another Contract, such privileges of access or any other responsible privilege may be granted 
by the City to the Contractor so desiring, to the extent such may be reasonably necessary. 

20.5 Upon execution of the Contract, the Contractor shall furnish the City, in writing, the names of 
persons or entities proposed by the Contractor to act as a Subcontractor on the Work.  The 
City shall promptly reply to the Contractor, in writing, stating any objections the City may have 
to such proposed Subcontractor.  The Contractor shall not enter into a Subcontract with a 
proposed Subcontractor with reference to whom the City has made timely objection.  The 
Contractor shall not be required to Subcontract with any party to whom the Contractor has 
objection. 

21. RIGHT OF CITY TO TERMINATE 

21.1 If the Contractor persistently or repeatedly refuses or fails to prosecute the Work in a timely 
manner, or supply enough properly skilled workers, supervisory personnel or proper 
equipment or materials, or if it fails to make prompt payment to Subcontractors or for materials 
or labor, or persistently disregards laws, ordinances, rules, regulations or orders of any public 
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authority having jurisdiction, or if this Contract is assigned by Contractor without authorization 
or if Contractor is adjudged as bankrupt, or if a general assignment of assets be made for the 
benefit of creditors; or if a receiver is appointed, or otherwise is guilty of a substantial violation 
of a provision of this Contract, then the City may by written notice to the Contractor, without 
prejudice to any right or remedy, terminate the employment of the Contractor and take 
possession of the site and of all materials, equipment, tools, construction equipment and 
machinery thereon owned by the Contractor and may finish the Work by whatever methods 
it may deem expedient.  In such case, the Contractor and its surety shall be liable to the City 
for all excess cost sustained by the City because of such prosecution and completion 
including any additional legal, Project Manager or bid-letting costs therefore.  In such case, 
the Contractor shall not be entitled to receive further payment.  In the event the Contractor is 
found in a court of law to have been wrongfully terminated for cause, then such termination 
shall be deemed a termination for convenience and the Contractor shall be compensated as 
provided herein.  Any termination of the Agreement for alleged default by Contractor that is 
ultimately determined to be unjustified shall automatically be deemed a termination for 
convenience of the City. 

21.2 The City, within its sole discretion, may elect to terminate the Contract with the Contractor for 
convenience upon three (3) days written Notice to Contractor.  In the event of such 
termination, Contractor shall cease immediately all operations and shall be compensated for 
all work performed as of the date of termination in accordance with the terms of payment in 
this contract.  Contractor shall not be entitled to any anticipatory profits, consequential 
damages or other costs other than direct costs of demobilization. 

22. MISCELLANEOUS:  

22.1 The Contractor warrants to the City that all labor furnished to progress the Work under the 
Contract will be competent to perform the tasks undertaken, that the product of such labor 
will yield only first-class results, that materials and equipment furnished will be of good quality 
and new unless otherwise permitted by this Contract, and that the Work will be of good 
quality, free from faults and defects and in strict conformance with the Project Manual.  All 
Work not conforming to these requirements may be considered defective. 

22.2 The Contractor shall obtain and pay for all permits, fees and licenses necessary or ordinary 
for the Work.  The Contractor shall comply with all lawful requirements, including federal and 
state laws, City and County laws and ordinances and building codes, applicable to the Work 
and shall give and maintain copies of all notices required by applicable law pertaining to the 
Work. 

22.3 Provision for Emergencies. Whenever, in the opinion of the City, the Contractor has not taken 
sufficient precaution for the safety of the public or the protection of the Work to be constructed 
under this Contract, or of adjacent structures or property which may be injured by process of 
construction, and whenever, in the opinion of the City, an emergency shall arise and 
immediate action shall be considered necessary in order to protect property interests and to 
avoid personal injury and/or death, then the City, with or without notice to the Contractor, shall 
provide suitable protection to the said interests by causing such Work to be done and 
materials to be furnished at places as the City may consider necessary and adequate. The 
cost and expense of such Work and material so furnished shall be borne by the Contractor 
and, if the same shall not be paid on presentation of the bills therefore, such costs shall be 
deducted from any amounts due or to become due the Contractor. The performance of such 
emergency Work shall in no way relieve the Contractor of responsibility for damages which 
may occur during or after such precaution has been duly taken. 
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22.4 Both the business address of the Contractor given in the Bid or proposal upon which this 
Contract is founded, and the Contractor's Office near the Work, is hereby designated as the 
places to which all notices, letters, and other communications to the Contractor may be 
mailed or delivered.  The delivering at either of the above named addresses, or depositing in 
any mailbox regularly maintained by the Post Office, of any notice, letter or other 
communication so addressed to the Contractor, and the date of said service shall be the date 
of such delivery or mailing.  Such addresses may be changed at any time by an instrument 
in writing, executed by the Contractor, presented, and delivered to the Project Manager and 
to the City.  Nothing herein contained shall be deemed to preclude or render inoperative the 
service of any notice, letter, or communication upon the Contractor personally. 

 
22.5 It is mutually agreed by and between the parties to this Contract that all royalties and fees for 

and in connection with patents, or patent infringement, claims for materials, articles, 
apparatus, devices or equipment (as distinguished from processes) used in or furnished for 
the work shall be included in the Contract Price and the Contractor shall satisfy all demands 
that may be made at any time for such, and the Contractor shall at its cost and expense, 
defend any and all suits or proceedings that may be instituted at any time against the City for 
infringement or alleged infringement of any such patents involved in the work, and Contractor 
shall pay any award of damages.   

22.6 The right of general administration of the City shall not make the Contractor an agent of the 
City, and the liability of the Contractor for all damages to persons, firms, and corporations, 
arising from the Contractor's execution of the Work, shall not be lessened because of such 
general administration, but as to all such persons, firms, and corporations, and the damages, 
if any, to them or their property.  The Contractor herein is an independent Contractor in 
respect to the work. 

22.7 For a period of time, from the inception of the Contract to three (3) years from the date of final 
payment under the Contract, the Contractor and subcontractors shall maintain books, 
accounts, ledgers, invoices, drafts, pages and other records pertaining to the performance of 
this Contract.  At all reasonable times during this period these records shall be available within 
the State of Kansas at a field or permanent business office for inspection by authorized 
representatives of the City or of any other agency, which has contributed funds in connection 
with the Contract or to which the City is obligated to make such inspections available.  In 
addition, this requirement shall be included in all subcontracts entered into in connection with 
this Contract. 

22.8 Titles, subheadings used herein, and other Contract Documents are provided only as a 
matter of convenience and shall have no legal bearing on the interpretation of any provision 
of the Contract Documents. 

22.9 No waiver of any breach of this Contract shall be construed to be a waiver of any other 
subsequent breach. 

22.10 Should any provision of this Agreement or other Contract Documents be determined to be 
void, invalid, unenforceable or illegal for whatever reason, such provision(s) shall be null and 
void; provided, however, that the remaining provisions of this Agreement and/or the other 
Contract Documents shall be unaffected thereby and shall continue to be valid and 
enforceable. 
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22.11 Without in any manner limiting Contractor’s responsibilities as provided elsewhere in the 
Contract Documents, the Contractor shall assume full responsibility for the protection of all 
public and private property, structures, sewers, and utilities, for both above ground and 
underground facilities, along, beneath, above, across or near the site or sites of the Work 
being performed under this Agreement, or which are in any manner affected by the 
prosecution of the Work or the transportation of men/women or materials in connection 
therewith. Barriers shall be kept in place at all times to protect persons other than those 
engaged on or about the Work from accident, and the Contractor will be held responsible for 
all accidents to persons or property resulting from the acts of Contractor or its employees. 

 
22.12 The Contractor shall keep fully informed of all existing and current regulations of the City, 

county, state, and federal laws, which in any way limit or control the actions or operations of 
those engaged upon the work, or affecting materials supplied, to or by them.  The Contractor 
shall at all times observe and comply with all ordinances, laws, and regulations, and shall 
protect and indemnify the City and the City's officers and agents against any claims or liability 
arising from or based on any violation of the same. 

22.13 Nothing contained in the Contract Documents shall create, or be interpreted to create, privity 
or any other contractual agreement between the City and any person or entity other than the 
Contractor.  

22.14 Duties and obligations imposed by the Contract Documents, rights, and remedies available 
hereunder shall be in addition to and not a limitation of duties, obligations, rights and remedies 
otherwise imposed or available by law. 

22.15 No action or failure to act by the City, Project Manager or Contractor shall constitute a waiver 
of a right or duty afforded them under the Contract, nor shall such action or failure to act 
constitute approval or acquiescence in a breach hereunder, except as may be specifically 
agreed in writing.  

22.16 Contractor specifically acknowledges and confirms that: (i) it has visited the site, made all 
inspections it deems appropriate and has read and fully understands the Contract 
Documents, including all obligations and responsibilities undertaken by it as specified herein 
and in other Contract Documents and knowingly accepts the same; (ii) it has furnished copies 
of all Contract Documents to its insurance carrier(s) and its surety(ies); and (iii) its insurance 
carrier(s) and surety(ies) agree to be bound as specified herein, in the Contract Documents 
and in the insurance policy(ies) and bonds as to liability and surety coverage. 

22.17 It is specifically agreed between the parties executing this Agreement that the Contract 
Documents are not intended to create any third party beneficiary relationship nor authorize 
anyone not a party to this Agreement to maintain a suit for personal injuries or property 
damage pursuant to the terms or provisions of this Agreement.  The duties, obligations and 
responsibilities of the parties to this Agreement with respect to third parties shall remain as 
imposed by law. 

22.18 This Agreement is entered into, under and pursuant to, and is to be construed and 
enforceable in accordance with the laws of the State of Kansas. Venue of any litigation arising 
in connection with this Agreement shall be the State courts of Johnson County, Kansas. 
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IN WITNESS WHEREOF, the City has caused this Agreement to be executed in its behalf, 
thereunto duly authorized, and the said Contractor has executed five (5) counterparts of this 
Contract in the prescribed form and manner, the day and year first above written. 

CITY OF PRAIRIE VILLAGE 
(typed company name) 

By: By:  
      (signed)        (signed) 

Eric Mikkelson 
(typed name) 

Mayor 
(typed title) 

City of Prairie Village 
(typed company name) 

7700 Mission Road 
(typed address) 

Prairie Village, Kansas  66208 
(typed city, state, zip) 

913-385-4647 (typed telephone number) 

(date of execution) (date of execution) 

SEAL 

ATTEST: APPROVED BY: 

City Clerk, Adam Geffert City Attorney, David Waters 

(If the Contract is not executed by the President of the Corporation, general partner of the 
Partnership, or manager of a limited liability company, please provide documentation, which 
authorizes the signatory to bind the corporation, partnership or limited liability company.  If a 
corporation, the Contractor shall furnish the City a current certificate of good standing, dated within 
ten (10) days of the date of this Contract.) 

J.M. FAHEY CONSTRUCTION CO.

J.M. FAHEY CONSTRUCTION CO.

408 HIGH GROVE ROAD

GRANDVIEW, MO 64030

816-763-3010



PREPARED BYPREPARED BYPREPARED BYPREPARED BY    

Melissa Prenger, Senior Project Manager         April 27, 2020    
 

PUBLIC WORKSPUBLIC WORKSPUBLIC WORKSPUBLIC WORKS    DEPARTMENTDEPARTMENTDEPARTMENTDEPARTMENT    
 

Council Meeting DateCouncil Meeting DateCouncil Meeting DateCouncil Meeting Date::::    May 4May 4May 4May 4, 2020, 2020, 2020, 2020    
    

    
COU2020COU2020COU2020COU2020----13131313    CONSIDER APPROVAL OF CONSIDER APPROVAL OF CONSIDER APPROVAL OF CONSIDER APPROVAL OF CONTRACT WITH VANCE CONTRACT WITH VANCE CONTRACT WITH VANCE CONTRACT WITH VANCE 

BROTHERS, INC. BROTHERS, INC. BROTHERS, INC. BROTHERS, INC. FOR THE 2020FOR THE 2020FOR THE 2020FOR THE 2020    CRACK SEAL/MICRO CRACK SEAL/MICRO CRACK SEAL/MICRO CRACK SEAL/MICRO 
SURFACING PSURFACING PSURFACING PSURFACING PRRRROGRAMOGRAMOGRAMOGRAM    

    

    
RECOMMENDATIONRECOMMENDATIONRECOMMENDATIONRECOMMENDATION    

Move to authorize the Mayor to sign the construction contract with Vance Brothers, Inc. 
for Project P5000/P5038, 2020 Crack Seal/Micro Surfacing Program for $252,000.  
    
BACKGROUNDBACKGROUNDBACKGROUNDBACKGROUND    

On April 16, 2020 the City Clerk opened bids for Project P5000/P5038, 2020 Crack 
Seal/Micro Surfacing Program.  Two bids were received: 

  Pavement Management              $294,500.00 

  Vance Brothers, Inc.              $249,131.00 

  Engineer’s Estimate   $250,000.00 

 

This contract consists of two separate maintenance programs at various locations 
throughout the City.  A Micro Surfacing program which is a maintenance tool to assist in 
preserving the existing asphalt pavement, thus extending the pavements life cycle and a 
Crack Seal program which seals existing cracks in the asphalt pavement.  Sealing 
cracks and joints helps to prevent water from entering the base of the pavement.   

There is $252,000 budgeted for these projects and the contract will be awarded for that 
amount.  Locations of work will be adjusted during implementation to utilize the $252,000 
budget. 

The Engineer has reviewed the bids, found no errors, and recommends award to the low 
bidder. 
 
    
FUNDING SOURCEFUNDING SOURCEFUNDING SOURCEFUNDING SOURCE    

Funding is available in the 2020 Operations Projects P5000 and P5038. 
    
ATTACHMENTSATTACHMENTSATTACHMENTSATTACHMENTS    

1. Construction Contract with Vance Brothers, Inc. 
2. Micro Surfacing Map of Streets 

 



Bid Bond  Page 2 of 1 

CONSTRUCTION AGREEMENT 

P5000/P5038 
2020 CRACK SEAL &  

MICRO SURFACE PROGRAM 

BETWEEN 

CITY OF PRAIRIE VILLAGE, KS 

AND 

VANCE BROTHERS, INC. 



P5000/P5038 2020 CRACK SEAL & MICRO SURFACE PROGRAM APRIL 2020 

Page 1 of 29 Construction Contract 

23451384v2 COVID

CONSTRUCTION CONTRACT 
FOR 

P5000/P5038 2020 CRACK SEAL & MICRO SURFACE PROGRAM 

BETWEEN 
THE CITY OF PRAIRIE VILLAGE, KANSAS 

AND VANCE BROTHERS, INC.

THIS AGREEMENT, is made and entered into this ____ day of _______________, 2020, by and 
between the City of Prairie Village, Kansas, hereinafter termed the “City”, and 
VANCE BROTHERS, INC., hereinafter termed in this agreement, “Contractor”, for the 
construction and completion of Project 2020 CRACK SEAL & MICRO SURFACE PROGRAM , 
(the “Project”) designated, described and required by the Project Manual and Bid Proposal, to wit: 

WITNESSETH: 

WHEREAS, the City has caused to be prepared, approved and adopted a Project Manual 
describing construction materials, labor, equipment and transportation necessary for, and in 
connection with, the construction of a public improvement, and has caused to be published an 
advertisement inviting sealed bid, in the manner and for the time required by law;  

WHEREAS, the Contractor, in response to the advertisement, has submitted to the City in the 
manner and at the time specified, a sealed Bid Proposal in accordance with the Bid Documents;  

WHEREAS, the City, in the manner prescribed by law, has publicly opened, examined and 
canvassed the Bid Proposals submitted, and as a result of such canvass has determined and 
declared the Contractor to be the lowest and best responsible bidder for the construction of said 
public improvements, and has duly awarded to the said Contractor a contract therefore upon the 
terms and conditions set forth in this Agreement for the sum or sums set forth herein;  

WHEREAS, the Contractor has agreed to furnish at its own cost and expense all labor, tools, 
equipment , materials and transportation required to construct and complete in good, first class 
and workmanlike manner, the Work  in accordance with the Contract Documents; and 

WHEREAS, this Agreement, and other Contract Documents on file with the City Clerk of Prairie 
Village, Kansas, all of which Contract Documents form the Contract, and are as fully a part thereof 
as if repeated verbatim herein; all work to be to the entire satisfaction of the City or City’s agents, 
and in accordance with the laws of the City, the State of Kansas and the United States of America; 

NOW, THEREFORE, in consideration of the compensation to be paid the Contractor, and of the 
mutual agreements herein contained, the parties hereto have agreed and hereby agree, the City 
for itself and its successors, and the Contractor for itself, himself, herself or themselves, its, 
his/her, hers or their successors and assigns, or its, his/her, hers or their executors and 
administrators, as follows: 

1. DEFINITIONS:  Capitalized terms not defined herein shall have the meanings set forth in the
General Conditions.

1.1 Following words are given these definitions:  
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ADVERSE WEATHER shall have the meaning set forth in Section 9.3 hereof. 

APPLICATION FOR PAYMENT shall mean a written request for compensation for Work 
performed on forms approved by the City. 

BID shall mean a complete and properly signed proposal to do the Work or designated 
portion thereof, for the price stipulated therein, submitted in accordance with the Bid 
Documents. 

BID DOCUMENTS  shall mean all documents related to submitting a Bid, including, but 
not limited to, the Advertisement for Bids, Instruction to Bidders, Bid Form, Bid Bond, and 
the proposed Project Manual, including any Addenda issued prior to receipt of Bids.   

BID PROPOSAL shall mean the offer or proposal of the Bidder submitted on the 
prescribed form set forth the prices for the Work to be performed. 

BIDDER shall mean any individual: partnership, corporation, association or other entity 
submitting a bid for the Work. 

BONDS shall mean the bid, maintenance, performance, and statutory or labor and 
materials payment bonds, together with such other instruments of security as may be 
required by the Contract Documents. 

CERTIFICATE FOR PAYMENT shall mean written certification from the Project Manager 
stating that to the best of the project manager’s knowledge, information and belief, and on 
the basis of the Project Manager’s on-site visits and inspections, the Work described in an 
Application for Payment has been completed in accordance with the terms and conditions 
of the Contract Documents and that the amount requested in the Application for Payment 
is due and payable. 

CHANGE ORDER is a written order issued after the Agreement is executed by which the 
City and the Contractor agree to construct additional items of Work, to adjust the quantities 
of Work, to modify the Contract Time, or, in lump sum contracts, to change the character 
and scope of Work shown on the Project Manual.   

CITY shall mean the City of Prairie Village, Kansas, acting through a duly appointed 
representative. 

CONTRACT or CONTRACT DOCUMENTS shall consist of (but not necessarily be limited 
to) the Plans, the Specifications, all addenda issued prior to and all modifications issued 
after execution of this Agreement, (modifications consisting of written amendments to the 
Agreement signed by both parties, Change Orders, written orders for minor changes in the 
Work issued by the Project Manager) this Construction Contract between the City and 
Contractor (sometimes referred to herein as the “Agreement”), the accepted Bid Proposal, 
Contractor’s Performance Bond, Contractor’s Maintenance Bond, Statutory Bond, the 
Project Manual, the General Conditions, the Special Conditions and any other documents 
that have bearing the Work prescribed in the Project.  It is understood that the Work shall 
be carried out and the Project shall be constructed fully in accordance with the Contract 
Documents.  

CONTRACT PRICE shall be the amount identified in the Construction Agreement between 
the City and the Contractor as the total amount due the Contractor for Total Completion of 
the Work as per the Contract Documents.   
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CONTRACT TIME shall be the number of calendar days stated in the Contract Documents 
for the completion of the Work or shall be a specific date as designated in the Construction 
Agreement. 

CONTRACTOR shall mean the entity entering into the Contract for the performance of the 
Work covered by this Contract, together with his/her duly authorized agents or legal 
representatives.   

DEFECTIVE WORK shall mean Work, which is unsatisfactorily, faulty or deficient, or not 
in conformity with the Project Manual.   

FIELD ORDER shall mean a written order issued by the Project Manager that orders minor 
changes in the Work, but which does not involve a change in the Contract Price or Contract 
Time. 

FINAL ACCEPTANCE shall mean the date when the City accepts in writing that the 
construction of the Work is complete in accordance with the Contract Documents such that 
the entire Work can be utilized for the purposes for which it is intended and Contractor is 
entitled to final payment. 

GENERAL CONDITIONS shall mean the provisions in the document titled “General 
Conditions – General Construction Provisions” attached hereto and incorporation herein 
by reference. 

INSPECTOR shall mean the engineering, technical inspector or inspectors duly 
authorized by the City to monitor the work and compliance tests under the direct 
supervision of the Project Manager. 

NOTICE TO PROCEED shall mean the written notice by the City to the Contractor fixing 
the date on which the Contract Time is to commence and on which the Contractor shall 
start to perform its obligations under the Contract Documents.  Without the prior express 
written consent of the City, the Contractor shall do no work until the date set forth in the 
Notice to Proceed. 

PAY  ESTIMATE  NO. ____ or  FINAL PAY ESTIMATE shall mean the form to be used by 
the Contractor in requesting progress and final payments, including supporting 
documentation required by the Contract Documents. 

PLANS shall mean and include all Shop Drawings which may have been prepared by or for 
the City as included in the Project Manual or submitted by the Contractor to the City during 
the progress of the Work, all of which show the character and scope of the work to be 
performed. 

PROJECT shall mean the Project identified in the first paragraph hereof. 

PROJECT MANAGER shall mean the person appointed by the Public Works Director for 
this Contract. 

PROJECT MANUAL shall contain the General Conditions, Special Conditions, 
Specifications, Shop Drawings and Plans for accomplishing the work. 

PROJECT SEGMENTS shall have the meaning set forth in Section 7.1 hereof. 



P5000/P5038 2020 CRACK SEAL & MICRO SURFACE PROGRAM APRIL 2020 

Page 4 of 29 Construction Contract 

23451384v2 COVID

PUBLIC WORKS DIRECTOR shall mean the duly appointed Director of Public Works for 
the City of Prairie Village or designee. 

SHOP DRAWINGS shall mean all drawings, diagrams, illustrations, schedules and other 
data which are specifically prepared by the Contractor, a Subcontractor, manufacturer, 
fabricator, supplier or distributor to illustrate some portion of the Work, and all illustrations, 
brochures, standard schedules, performance charts, instructions, diagrams and other 
information prepared by a manufacturer, fabricator, supplier or distribution and submitted 
by the Contractor to illustrate material or equipment for some portion of the Work. 

SPECIFICATIONS shall mean those portions of the Project Manual consisting of written 
technical descriptions of materials, equipment, construction methods, standards and 
workmanship as applied to the Work and certain administrative details applicable thereto. 
They may include, but not necessarily be limited to: design specifications, e.g. 
measurements, tolerances, materials, inspection requirements and other information 
relative to the work; performance specifications, e.g., performance characteristics 
required, if any; purchase description specifications, e.g. products or equipment required 
by manufacturer, trade name and/or type; provided, however, equivalent alternatives 
(including aesthetics, warranty and manufacturer reputation) may be substituted upon 
written request and written approval thereof by the City. 

SPECIAL CONDITIONS shall mean the provisions in the document titled “Special 
Conditions” attached hereto and incorporation herein by reference. 

SUBCONTRACTOR shall mean an individual, firm or corporation having a direct contract 
with the Contractor or with another subcontractor for the performance of a part of the Work. 

SUBSTANTIAL COMPLETION shall be defined as being less than 100 percent of the 
Work required that will be completed by a specified date as agreed to in writing by both 
parties. 

TOTAL COMPLETION shall mean all elements of a Project Segment or the Total Project 
Work is complete including all subsidiary items and “punch-list” items. 

TOTAL PROJECT WORK shall have the meaning set forth in Section 7.1 hereof. 

UNIT PRICE WORK shall mean Work quantities to be paid for based on unit prices.  Each 
unit price shall be deemed to include the Contractor’s overhead and profit for each 
separately identified item.  It is understood and agreed that estimated quantities of times 
for unit price work are not guaranteed and are solely for the purpose of comparison of bids 
and determining an initial Contract Price.  Determinations of actual quantities and 
classifications of unit price work shall be made by the City. 

UNUSUALLY SEVERE WEATHER  shall have the meaning set forth in Section 9.4 hereof. 

WORK shall the mean the work to be done to complete the construction required of the 
Contractor by the Contract Documents, and includes all construction, labor, materials, 
tools, equipment and transportation necessary to produce such construction in 
accordance with the Contract Documents. 

WORK SCHEDULE shall have the meaning set forth in Section 7.2 hereof. 
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1.2 Whenever any word or expression defined herein, or pronoun used instead, occurs in these 
Contract Documents; it shall have and is mutually understood to have the meaning commonly 
given.  Work described in words, which so applied have a well-known technical or trade 
meaning shall be held to refer to such, recognized standards. 

1.3 Whenever in these Contract Documents the words “as ordered,” “as directed”, “as required”, 
“as permitted”, “as allowed”, or words or phrases of like import are used, it is understood that 
the order, direction, requirement, permission or allowance of the Project Manager is intended. 

1.4 Whenever any statement is made in the Contract Documents containing the expression “it is 
understood and agreed”, or an expression of like import, such expression means the mutual 
understanding and agreement of the parties hereto. 

1.5 The words “approved”, “reasonable”, “suitable”, “acceptable”, “properly”, “satisfactorily”, or 
words of like effect in import, unless otherwise particularly specified herein, shall mean 
approved, reasonable, suitable, acceptable, proper or satisfactory in the judgment of the 
Project Manager.   

1.6 When a word, term or phrase is used in the Contract, it shall be interpreted or construed, first, 
as defined herein; second, if not defined, according to its generally accepted meaning in the 
construction industry; and, third, if there is no generally accepted meaning in the construction 
industry, according to its common and customary usage. 

1.7 All terms used herein shall have the meanings ascribed to them herein unless otherwise 
specified. 

2. ENTIRE AGREEMENT:

The Contract Documents, together with the Contractor's Performance, Maintenance and
Statutory bonds for the Work, constitute the entire and exclusive agreement between the
City and the Contractor with reference to the Work.  Specifically, but without limitation, this
Contract supersedes all prior written or oral communications, representations and
negotiations, if any, between the City and the Contractor.  The Contract may not be
amended or modified except by a modification as hereinabove defined.  These Contract
Documents do not, nor shall they be construed to, create any contractual relationship of
any kind between the City and any Subcontractor or remote tier Subcontractor.

3. INTENT AND INTERPRETATION

3.1 The intent of the Contract is to require complete, correct and timely execution of the Work.
Any Work that may be required, including construction, labor, materials, tools, equipment and 
transportation, implied or inferred by the Contract Documents, or any one or more of them,
as necessary to produce the intended result, shall be provided by the Contractor for the
Contract Price.

3.2 All time limits stated in the Contract Documents are of the essence of the Contract.

3.3 The Contract is intended to be an integral whole and shall be interpreted as internally
consistent.  What is required by any one Contract Document shall be considered as required
by the Contract.
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3.4 The specification herein of any act, failure, refusal, omission, event, occurrence or condition 
as constituting a material breach of this Contract shall not imply that any other, non-specified 
act, failure, refusal, omission, event, occurrence or condition shall be deemed not to 
constitute a material breach of this Contract. 

3.5 The Contractor shall have a continuing duty to read, carefully study and compare each of the 
Contract Documents and shall give written notice to the Project Manager of any 
inconsistency, ambiguity, error or omission, which the Contractor may discover, or should 
have discovered, with respect to these documents before proceeding with the affected Work. 
The review, issuance, or the express or implied approval by the City or the Project Manager 
of the Contract Documents shall not relieve the Contractor of the continuing duties imposed 
hereby, nor shall any such review be evidence of the Contractor's compliance with this 
Contract.   

3.6 The City has prepared or caused to have prepared the Project Manual.  HOWEVER, THE 
CITY MAKES NO REPRESENTATION OR WARRANTY AS TO ACCURACY OR FITNESS 
FOR PARTICULAR PURPOSE INTENDED OR ANY OTHER WARRANTY OF ANY 
NATURE WHATSOEVER TO THE CONTRACTOR CONCERNING SUCH DOCUMENTS.  
By the execution hereof, the Contractor acknowledges and represents that it has received, 
reviewed and carefully examined such documents, has found them to be complete, accurate, 
adequate, consistent, coordinated and sufficient for construction, and that the Contractor has 
not, does not, and will not rely upon any representation or warranties by the City concerning 
such documents as no such representation or warranties have been made or are hereby 
made. 

3.7 As between numbers and scaled measurements in the Project Manual, the numbers shall 
govern; as between larger scale and smaller scale drawings, (e.g. 10:1 is larger than 100:1) 
the larger scale shall govern. 

3.8 The organization of the Project Manual into divisions, sections, paragraphs, articles (or other 
categories), shall not control the Contractor in dividing the Work or in establishing the extent 
or scope of the Work to be performed by Subcontractors. 

3.9 The Contract Documents supersedes all previous agreements and understandings between 
the parties, and renders all previous agreements and understandings void relative to these 
Contract Documents. 

3.10 Should anything be omitted from the Project Manual, which is necessary to a clear 
understanding of the Work, or should it appear various instructions are in conflict, the 
Contractor shall secure written instructions from the Project Manager before proceeding with 
the construction affected by such omissions or discrepancies.   

3.11 It is understood and agreed that the Work shall be performed and completed according to the 
true spirit, meaning, and intent of the Contract Documents. 

3.12 The Contractor's responsibility for construction covered by conflicting requirements, not 
provided for by addendum prior to the time of opening Bids for the Work represented thereby, 
shall not extend beyond the construction in conformity with the less expensive of the said 
conflicting requirements.  Any increase in cost of Work required to be done in excess of the 
less expensive work of the conflicting requirements will be paid for as extra work as provided 
for herein. 
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3.13 The apparent silence of the Project Manual as to any detail, or the apparent omission from 
them of a detailed description concerning any point, shall be regarded as meaning that only 
the best general practice is to be used.  All interpretations of the Project Manual shall be 
made on the basis above stated. 

3.14 The conditions set forth herein are general in scope and are intended to contain requirements 
and conditions generally required in the Work, but may contain conditions or requirements 
which will not be required in the performance of the Work under contract and which therefore 
are not applicable thereto.  Where any stipulation or requirement set forth herein applies to 
any such non-existing condition, and is not applicable to the Work under contract, such 
stipulation or requirement will have no meaning relative to the performance of said Work. 

3.15 KSA 16-113 requires that non-resident contractors appoint an agent for the service of process 
in Kansas. The executed appointment must then be filed with the Secretary of State, Topeka, 
Kansas. Failure to comply with this requirement shall disqualify the Contractor for the 
awarding of this Contract. 

4. CONTRACT COST

The City shall pay the Contractor for the performance of the Work embraced in this
Contract, and the Contractor will accept in full compensation therefore the sum (subject to
adjustment as provided by the Contract) of  TWO HUNDRED AND FIFTY TWO
THOUSAND AND 00/100 DOLLARS ($252,000.00) for all Work covered by and included
in the Contract; payment thereof to be made in cash or its equivalent and in a manner
provided in the Contract Documents.

5. WORK SUPERINTENDENT

5.1 The Contractor shall provide and maintain, continually on the site of Work during its progress,
an adequate and competent superintendent of all operations for and in connection with the
Work being performed under this Contract, either personally or by a duly authorized
superintendent or other representative.  This representative shall be designated in writing at
the preconstruction meeting.

5.2 The superintendent, or other representative of the Contractor on the Work, who has charge
thereof, shall be fully authorized to act for the Contractor, and to receive whatever orders as
may be given for the proper prosecution of the Work, or notices in connection therewith.  Use
of Subcontractors on portions of the Work shall not relieve the Contractor of the obligation to
have a competent superintendent on the Work at all times.

5.3 The City shall have the right to approve the person who will be the Superintendent based on
skill, knowledge, experience and work performance.  The City shall also have the right to
request replacement of any superintendent.

5.4 The duly authorized representative shall be official liaison between the City and the
Contractor regarding the signing of pay estimates, change orders, workday reports and other
forms necessary for communication and Work status inquiries.  Upon Work commencement,
the City shall be notified, in writing, within five (5) working days of any changes in the
Contractor’s representative.  In the absence of the Contractor or representative, suitable
communication equipment, which will assure receipt of messages within one (1) hour during
the course of the workday, will also be required.



P5000/P5038 2020 CRACK SEAL & MICRO SURFACE PROGRAM APRIL 2020 

Page 8 of 29 Construction Contract 

23451384v2 COVID

5.5 The Contractor will be required to contact the Project Manager daily to advise whether and/or 
where the Contractor and/or the Subcontractor’s crews will be working that day, in order that 
the Project Manager’s representative is able to monitor properly the Work. 

6. PROJECT MANAGER

6.1 It is mutually agreed by and between the parties to this Agreement that the Project Manager
shall act as the representative of the City and shall observe and inspect, as required, the
Work included herein.

6.2 In order to prevent delays and disputes and to discourage litigation, it is further agreed by and
between the parties to this Agreement that the Project Manager shall, in good faith and to the
best of its ability, determine the amount and quantities of the several kinds of work which are
to be paid for under this Contract; that the Project Manager shall determine, where applicable, 
questions in relation to said Work and the construction thereof; that Project Manager shall,
where applicable decide questions which may arise relative to the execution of this Contract
on the part of said Contractor; that the Project Manager's decisions and findings shall be the
conditions precedent to the rights of the parties hereto, to any action on the Contract, and to
any rights of the Contractor to receive any money under this Contract provided, however, that
should the Project Manager render any decision or give any direction which, in the opinion of
either party hereto, is not in accordance with the meaning and intent of this Contract, either
party may file with the Project Manager and with the other party, within thirty (30) days a
written objection to the decision or direction so rendered and, by such action, may reserve
the right to submit the question to determination in the future.

6.3 The Project Manager, unless otherwise directed or agreed to by the City in writing, will
perform those duties and discharge those responsibilities allocated to the Project Manager
as set forth in this Contract.  The Project Manager shall be the City's representative from the
effective date of this Contract until final payment has been made.  The Project Manager shall
be authorized to act on behalf of the City only to the extent provided in this Contract. The City
and Project Manager may, from time to time, designate Inspectors to perform such functions.

6.4 The City and the Contractor shall communicate with each other in the first instance through
the Project Manager.

6.5 The Project Manager shall be the initial interpreter of the requirements of the Project Manual
and the judge of the performance by the Contractor.  The Project Manager shall render written 
graphic interpretations necessary for the proper execution or progress of the Work with
reasonable promptness on request of the Contractor.

6.6 The Project Manager will review the Contractor's Applications for Payment and will certify to
the City for payment to the Contractor those amounts then due the Contractor as provided in
this Contract.  The Project Manager's recommendation of any payment requested in an
Application for Payment will constitute a representation by Project Manager to City, based on
Project Manager's on-site observations of the Work in progress as an experienced and
qualified design professional and on Project Manager's review of the Application for Payment
and the accompanying data and schedules that the Work has progressed to the point
indicated; that, to the best of the Project Manager's knowledge, information and belief, the
quality of the Work is in accordance with the Project Manual (subject to an evaluation of the
Work as a functioning whole prior to or upon Substantial Completion, to the results of any
subsequent tests called for in the Project Manual, to a final determination of quantities and
classifications for Unit Price Work if such is called for herein, and to any other qualifications
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stated in the recommendation); and that Contractor is entitled to payment of the amount 
recommended.  However, by recommending any such payment Project Manager will not 
thereby be deemed to have represented that exhaustive or continuous on-site inspections 
have been made to check the quality or the quantity of the Work beyond the responsibilities 
specifically assigned to Project Manager in the Project Manual or that there may not be other 
matters or issues between the parties that might entitle Contractor to be paid additionally by 
the City or the City to withhold payment to Contractor. 

6.7 The Project Manager may refuse to recommend the whole or any part of any payment if, in 
Project Manager's opinion, it would be incorrect to make such representations to City.  Project 
Manager may also refuse to recommend any such payment, or, because of subsequently 
discovered evidence or the results of subsequent inspections or tests, nullify any such 
payment previously recommended, to such extent as may be necessary in the Project 
Manager's opinion to protect the City from loss because: 

• The Work is defective, or completed Work has been damaged requiring correction or
replacement,

• The Contract Price has been reduced by Written Amendment or Change Order,

• The City has been required to correct Defective Work or complete Work in accordance
with the Project Manual.

6.8 The City may refuse to make payment of the full amount recommended by the Project 
Manager because claims have been made against City on account of Contractor's 
performance or furnishing of the Work or liens have been filed in connection with the Work or 
there are other items entitling City to a set-off against the amount recommended, but City 
must give Contractor written notice (with a copy to Project Manager) stating the reasons for 
such action. 

6.9 The Project Manager will have the authority to reject Work which is defective or does not 
conform to the requirements of this Contract.  If the Project Manager deems it necessary or 
advisable, the Project Manager shall have authority to require additional inspection or testing 
of the Work for compliance with Contract requirements. 

6.10 The Project Manager will review, or take other appropriate action as necessary, concerning 
the Contractor's submittals, including Shop Drawings, Product Data and Samples.  Such 
review, or other action, shall be for the sole purpose of determining general conformance with 
the design concept and information given through the Project Manual. 

6.11 The Project Manager shall have authority to order minor changes in the Work not involving a 
change in the Contract Price or in Contract Time and consistent with the intent of the Contract. 
Such changes shall be effected by verbal direction and then recorded on a Field Order and 
shall be binding upon the Contractor.  The Contractor shall carry out such Field Orders 
promptly. 

6.12 The Project Manager, upon written request from the Contractor shall conduct observations 
to determine the dates of Substantial Completion, Total Completion and the date of Final 
Acceptance.  The Project Manager will receive and forward to the City for the City's review 
and records, written warranties and related documents from the Contractor required by this 
Contract and will issue a final Certificate for Payment to the City upon compliance with the 
requirements of this Contract. 
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6.13 The Project Manager's decisions in matters relating to aesthetic effect shall be final if 
consistent with the intent of this Contract. 

6.14 The Project Manager will NOT be responsible for Contractor's means, methods, techniques, 
sequences, or procedures or construction, or the safety precautions and programs incident 
thereto and will not be responsible for Contractor's failure to perform the Work in accordance 
with the Project Manual.  The Project Manager will not be responsible for the acts or 
omissions of the Contractor or any Subcontractor or any of its or their agents or employees, 
or any other person at the site or otherwise performing any of the Work except as may 
otherwise be provided. 

6.15 Any plan or method of work suggested by the Project Manager, or other representatives of 
the City, to the Contractor, but not specified or required, if adopted or followed by the 
Contractor in whole or in part, shall be used at the risk and responsibility of the Contractor, 
and the Project Manager and the City will assume no responsibility therefore. 

6.16 It is agreed by the Contractor that the City shall be and is hereby authorized to appoint or 
employ, either directly or through the Project Manager, such City representatives or 
observers as the City may deem proper, to observe the materials furnished and the work 
performed under the Project Manual, and to see that the said materials are furnished, and 
the said work performed, in accordance with the Project Manual therefore.  The Contractor 
shall furnish all reasonable aid and assistance required by the Project Manager, or by the 
resident representatives for proper observation and examination of the Work and all parts 
thereof. 

6.17 The Contractor shall comply with any interpretation of the Project Manual by the Project 
Manager, or any resident representative or observer so appointed, when the same are 
consistent with the obligations of the Project Manual.  However, should the Contractor object 
to any interpretation given by any subordinate Project Manager, resident representative or 
observer, the Contractor may appeal in writing to the City Director of Public Works for a 
decision. 

6.18 Resident representatives, observers, and other properly authorized representatives of the 
City or Project Manager shall be free at all times to perform their duties, and intimidation or 
attempted intimidation of any one of them by the Contractor or by any of its employees, shall 
be sufficient reason, if the City so decides, to annul the Contract. 

6.19 Such observation shall not relieve the Contractor from any obligation to perform said Work 
strictly in accordance with the Project Manual. 

7. WORK SCHEDULE:

7.1 The Work is comprised of one large project (sometimes referred to as “Total Project Work”)
and, in some cases, is partitioned into smaller subprojects referred to in this Agreement as
“Project Segments.”  A Contract Time shall be stated in the Contract Documents for both the
Total Project Work and, when applicable, the Project Segments.

7.2 At the time of execution of this Contract, the Contractor shall furnish the Project Manager with
a schedule (“Work Schedule”) setting forth in detail (in the critical path method) the
sequences proposed to be followed, and giving the dates on which it is expected that Project
Segments will be started and completed within the Contract Time.  The Work Schedule is
subject to approval by the City.
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7.3 Monthly Work Schedule reports shall accompany the Contractor's pay request for Work 
completed. Where the Contractor is shown to be behind schedule, it shall provide an 
accompanying written summary, cause, and explanation of planned remedial action. 
Payments or portions of payments may be withheld by the City upon failure to maintain 
scheduled progress of the Work as shown on the approved Work Schedule. 

7.4 At a minimum the Contractor shall update and submit the Work Schedule for review weekly, 
unless otherwise agreed upon by the City.  

7.5 The Contractor, within ten (10) calendar days after being instructed to do so in a written notice 
from the City, shall commence the Work to be done under this Contract.  

7.6 If at any time, in the opinion of the Project Manager or City, proper progress is not being 
maintained; changes shall be proposed in the Work Schedule and resubmitted for 
consideration and approval. 

7.7 If the Contractor has not completed Project Segments and is within a non-performance 
penalty period, it shall not be allowed to undertake a new Project Segment until the Project 
Segment in dispute is completed, unless expressly permitted by the City. 

7.8 The operation of any tool, equipment, vehicle, instrument, or other noise-producing device is 
prohibited to start before or continue after the hours of 7 AM and 10 PM, Monday through 
Friday (except Fridays which shall be until Midnight) and 8 AM and midnight on Weekends 
(except Sunday which shall be 10 PM).  Violation of this requirement is Prima Facia Violation 
of City Municipal Code 11-202. 

7.9 No work shall be undertaken on Saturdays, Sundays and Holidays (Christmas, New Years, 
Martin Luther King’s Birthday, President’s Day, Memorial Day, Independence Day, Labor Day 
and Thanksgiving) without the express written approval of the City Project Manager.  If it is 
necessary to perform proper care, maintenance, or protection of work already completed or 
of equipment used, or in the case of an emergency verbal permission may be obtained 
through the Project Manager. 

7.10 Night work may be established by the Contractor, as a regular procedure, with the written 
permission of the City; such permission, however, may be revoked at any time by the City if 
the Contractor fails to maintain adequate equipment for the proper prosecution and control of 
all operations performed as part of the Work. 

7.11 The Contractor shall provide 24 hours notice prior to commencing any work to the City Project 
Manager.  The Contractor shall communicate immediately any changes in the Work 
Schedule to the Project Manager for approval by the City. 

8. DELAYS AND EXTENSIONS OF TIME

8.1 In executing the Contract, the Contractor expressly covenants and agrees that, in undertaking 
the completion of the Work within the Contract Time, it has taken into consideration and made 
allowances for all of the ordinary delays and hindrances incident to such Work, whether
growing out of delays in securing materials, workers, weather conditions or otherwise.  No
charge shall be made by the Contractor for hindrances or delays from any cause during the
progress of the Work, or any portion thereof, included in this Contract.
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8.2 Should the Contractor, however, be delayed in the prosecution and completion of the Work 
by reason of delayed shipment orders, or by any changes, additions, or omissions therein 
ordered in writing by the City, or by strikes or the abandonment of the Work by the persons 
engaged thereon through no fault of the Contractor, or by any act taken by the U.S. 
Government such as the commandeering of labor or materials, embargoes, etc., which would 
affect the fabrication or delivery of materials and/or equipment to the Work; or by neglect, 
delay or default of any other contractor of the City, or delays caused by court proceedings; 
the Contractor shall have no claims for damages or additional compensation or costs for any 
such cause or delay; but it shall in such cases be entitled to such extension of the time 
specified for the completion of the Work as the City and the Project Manager shall award in 
writing on account of such delays, provided, however, that claim for such extension of time is 
made by the Contractor to the City and the Project Manager in writing within one (1) week 
from the time when any such alleged cause for delay shall occur.    

9. ADVERSE WEATHER:

9.1 Extensions of time for Adverse Weather shall be granted only under the conditions as
hereinafter provided.

9.2 For conditions of weather or conditions at the site, so unusual as not to be reasonably
anticipated, as determined by the Project Manager, an average or usual number of inclement
days when work cannot proceed are to be anticipated during the construction period and are
not to be considered as warranting extension of time.

9.3 “Adverse Weather” is defined as atmospheric conditions or the impact thereof at a definite
time and place, which are unfavorable to construction activities such that they prevent work
on critical activities for 50 percent or more of the Contractor's scheduled workday.

9.4 “Unusually Severe Weather” is defined as weather, which is more severe than the adverse
weather anticipated for the season, location, or activity involved.

9.5 Time Extensions for Unusually Severe Weather:  In order for any request for time extension
due to Unusually Severe Weather to be valid, the Contractor must document all  of the
following conditions:

• The weather experienced at the Work site during the Contract period is more severe than
the Adverse Weather anticipated for the Work location during any given month.

• The Unusually Severe Weather actually caused a delay to the completion of the Work.
• The delay must be beyond the control and without fault or negligence by the Contractor.

9.6 The following schedule of monthly-anticipated Adverse Weather delays will constitute the
baseline for monthly weather time evaluations.  The Contractor's Work Schedule must reflect
these anticipated adverse weather delays in all weather affected activities:

MONTHLY ANTICIPATED ADVERSE WEATHER DELAY 
WORK DAYS BASED ON FIVE (5) DAY WORK WEEK 

JAN FEB MAR APR MAY JUN JUL AUG SEP OCT NOV DEC 

10  8   7  6  7   7  5  5  5  4  5  9 
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9.7 Upon receipt of the Notice to Proceed, and continuing throughout the Contract, the Contractor 
shall record on its daily construction report, the occurrence of Adverse Weather and resultant 
impact to the Work Schedule. 

9.8 The number of actual Adverse Weather delay days shall include days affected by actual 
Adverse Weather (even if Adverse Weather occurred in the previous month), and shall be 
calculated chronologically from the first to the last day of each month, and be recorded as full 
workdays. 

9.9 If the number of actual Adverse Weather delay days in a given month exceeds the number 
of days anticipated above, the difference shall be multiplied by 7/5 to convert any qualifying 
workday delays to calendar days.  The resulting number of qualifying lost days shall be added 
to the Contract Time. 

9.10 The determination that Unusually Severe Weather occurred does not automatically mean an 
extension of time will be granted.  The Contractor must substantiate the Unusually Severe 
Weather delayed work activities on the critical path of the Work Schedule. 

9.11 Full consideration for equivalent fair weather workdays shall be given.  If the number of actual 
Adverse Weather delays in a given month is less than the number of days anticipated as 
indicated above, the difference shall be multiplied by 7/5 to convert any workday increases 
to calendar days.  The resulting number of qualifying extra days will be accumulated and 
subtracted from any future month's days lost due to unusually severe weather. 

9.12 The net cumulative total of extra days/lost days shall not result in a reduction of Contract Time 
and the date of Substantial Completion shall not be changed because of unusually favorable 
weather. 

9.13 In converting workdays to calendar days, fractions 0.5 and greater shall be rounded up to the 
next whole number.  Fractions less than 0.5 shall be dropped. 

9.14 The Contractor shall summarize and report all actual Adverse Weather delay days for each 
month to the Project Manager by the tenth (10th) day of the following month.  A narrative 
indicating the impact of Adverse Weather conditions on the Work Schedule shall be included. 

9.15 Any claim for extension of time due to Unusually Severe Weather shall be submitted to the 
Project Manager within 7 days of the last day of the commencement of the event giving rise 
to the delay occurred.  Resolution of any claim shall follow the procedures described above. 

9.16 The Contractor shall include and indicate the monthly-anticipated Adverse Weather days, 
listed above, in the Work Schedule.  (Reference Section 7.1 for Work Schedule requirements) 

9.17 The Contractor shall indicate the approved Adverse Weather days (whether less or more 
than the anticipated days) in its Work Schedule updates. 
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10. LIQUIDATED DAMAGES

10.1 Contractor agrees that time is of the essence and any term pertaining to Contractor timely 
performing so as to achieve Total Completion within the Contract Time is a material provision 
of this Contract.  Further, the parties acknowledge that City’s damages in the event of delay 
are difficult to ascertain and consequently agree that, in the event and to the extent that actual 
date of Total Completion is delayed beyond the Contract Time for the Total Project Work or 
Project Segments attributable solely or concurrently to (i) an act or omission of Contractor or 
any of its subcontractors or suppliers, or (ii) in whole or in part, to any other event or condition 
within the Contractor’s reasonable control (and not for reasons solely attributable to City), the 
Contractor shall be assessed a liquidated damage, and not as a penalty, in the amount set 
forth in the Special Conditions for each calendar day beyond the applicable Contract Time. 
Such amount shall be deducted from any amounts due Contractor under this Agreement. 

10.2 Further, the Contractor agrees that, in the event Contractor does not carry out such Work at 
such rates of progress as required by the Work Schedule approved by the City, the City may, 
at its option and without Contractor receiving any additional compensation therefore, require 
Contractor to increase the number of qualified supervisory personnel and/or workers and the 
amount of equipment employed in the performance of the Work to such extent as City may 
deem necessary or desirable.  In addition, City, at its option, may supplement Contractor’s 
manpower by entering into contracts with other contractors to perform the Work.  All costs 
that are incurred by City, in this regard, including reasonable attorney’s fees, shall be 
deducted from any sums due Contractor or City may make demand on Contractor for 
reimbursement of such costs. 

11. PAYMENT PROCEDURE

11.1 Based upon Applications for Payment submitted to the Project Manager by the Contractor 
and Certificates for Payment issued by the Project Manager, the City shall make progress 
payments on account of the contract sum to the Contractor as provided below and elsewhere 
in the Contract Documents. 

11.2 The period covered by each Application for Payment shall be one calendar month ending on 
the last day of the month or on a mutually agreed date by City and Contractor. 

11.3 The Contractor warrants that title to all Work covered by an Application for Payment will pass 
to the City no later than the time of payment.  The Contractor further warrants that upon 
submittal on the first day of each month of an Application for Payment, all Work for which 
payments have been received from the City shall be free and clear of liens, claims, security 
interest or other encumbrances in favor of the Contractor or any other person or entity 
whatsoever. 

11.4 Each application for payment must be submitted with Contractor's waiver for period of 
construction covered by application.  Each Application for Payment will be submitted with 
executed waivers from the subcontractors or sub-contractors and suppliers for the previous 
period of construction covered by the previous application.  The final payment application 
must be submitted together with or preceded by final or complete waivers from every entity 
involved with performance of the Work covered by the payment request. 

11.5 The Contractor will submit waivers on forms, and executed in a manner, acceptable to City. 
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11.6 The Contractor shall promptly pay each Subcontractor out of the amount paid to the 
Contractor because of such Subcontractor's Work the amount to which such Subcontractor 
is entitled.  In the event the City becomes informed that the Contractor has not paid a 
Subcontractor as herein provided, the City shall have the right, but not the duty, to issue future 
checks in payment to the Contractor of amounts otherwise due hereunder naming the 
Contractor and such Subcontractor as joint payees.  Such joint check procedure, if employed 
by the City, shall be deemed payment to the Contractor but shall create no rights in favor of 
any person or entity beyond the right of the named payees to payment of the check and shall 
not be deemed to commit the City to repeat the procedure in the future. 

11.7 The Project Manager will, upon receipt of a written Application for Payment from the 
Contractor, review the amount of Work performed during the preceding period and the value 
thereof at the unit prices contracted.  From the amounts so ascertained, there shall be 
deducted ten percent (10%) to be retained until after final completion of the entire Work to 
the satisfaction of the City.  The Project Manager will submit an estimate each month to the 
City for payment to the Contractor, except that no amount less than $500.00 will be submitted 
unless the total amount of the Contract remaining unpaid is less than $500.00. 

11.8 Deductions will be made from progress payments if the Contract includes a provision for a 
lump sum or a percentage deduction.  Lump sum deductions will be that portion of the stated 
lump sum computed as the ratio that the amount earned bears to the Contract Price. 
Percentage deductions will be computed at the stated percentage of the amount earned. 

11.9 No progress payment, nor any use or occupancy of the Work by the City, shall be interpreted 
to constitute an acceptance of any Work not in strict accordance with this Contract. 

11.10 The City may decline to make payment, may withhold funds, and, if necessary, may demand 
the return of some or all of the amounts previously paid to the Contractor, to protect the City 
from loss because of: 

 Defective Work not remedied by the Contractor;

 Claims of third parties against the City or the City's property;

 Failure by the Contractor to pay Subcontractors or others in a prompt and proper fashion;

 Evidence that the balance of the Work cannot be completed in accordance with the
Contract for the unpaid balance of the Contract Price;

 Evidence that the Work will not be completed in the time required for substantial or final
completion;

 Persistent failure to carry out the Work in accordance with the Contract;

 Damage to the City or a third party to whom the City is, or may be, liable;

 Evidence that the Work is not progressing according to agreed upon schedule by both
parties.

11.11 In the event that the City makes written demand upon the Contractor for amounts previously 
paid by the City as contemplated in this subparagraph, the Contractor shall promptly comply 
with such demand and refund such monies to the City. 



P5000/P5038 2020 CRACK SEAL & MICRO SURFACE PROGRAM APRIL 2020 

Page 16 of 29 Construction Contract 

23451384v2 COVID

11.12 Neither the observation by the City or any of the City's officials, employees, or agents, nor 
any order by the City for payment of money, nor any payment for, or acceptance of, the whole 
or any part of the Work by the City or Project Manager, nor any extension of time, nor any 
possession taken by the City or its employees, shall operate as a waiver of any provision of 
this Contract, or of any power herein reserved to the City, or any right to damages herein 
provided, nor shall any waiver of any breach in this Contract be held to be a waiver of any 
other or subsequent breach. 

12. COMPLETION  AND  FINAL PAYMENT

12.1 Upon Total Completion, when the Contractor is ready for a final inspection of the Total Project 
Work, it shall notify the City and the Project Manager thereof in writing.  Thereupon, the 
Project Manager will make final inspection of the Work and, if the Work is complete in 
accordance with this Contract, the Project Manager will promptly issue a final Certificate for 
Payment certifying to the City that the Work is complete and the Contractor is entitled to the 
remainder of the unpaid Contract Price, less any amount withheld pursuant to this Contract. 
If the Project Manager is unable to issue its final Certificate for Payment and is required to 
repeat its final inspection of the Work, the Contractor shall bear the cost of such repeat final 
inspection(s), which cost may be deducted by the City from the Contractor's full payment. 

12.2 The Contractor shall not be entitled to any payment unless and until it submits to the Project 
Manager its affidavit that all payrolls, invoices for materials and equipment, and other 
liabilities connected with the Work for which the City, or the City's property might be 
responsible, have been fully paid or otherwise satisfied; releases and waivers of lien from all 
Subcontractors and Suppliers of the Contractor and of any and all other parties required by 
the City; and consent of Surety, if any, to final payment.  If any third party fails or refuses to 
provide a release of claim or waiver of lien as required by the City, the Contractor shall furnish 
a bond satisfactory to the City to discharge any such lien or indemnify the City from liability. 

12.3 The City shall make final payment of all sums due the Contractor within thirty days of the 
Project Manager's execution of a final Certificate for Payment. 

12.4 Acceptance of final payment shall constitute a waiver of all claims against the City by the 
Contractor except for those claims previously made in writing against the City by the 
Contractor, pending at the time of final payment, and identified in writing by the Contractor as 
unsettled at the time of its request for final inspection. 

13. CLAIMS BY THE CONTRACTOR

13.1 All Contractor claims shall be initiated by written notice and claim to the Project Manager. 
Such written notice and claim must be furnished within seven calendar days after occurrence 
of the event, or the first appearance of the condition, giving rise to the claim. 

13.2 The Contractor shall diligently proceed with performance of this Contract whether or not there 
be such a claim pending and the City shall continue to make payments to the Contractor in 
accordance with this Contract.  The resolution of any claim shall be reflected by a Change 
Order executed by the City, the Project Manager and the Contractor. 

13.3 Should concealed and unknown conditions which could not, with reasonable diligence, have 
been discovered in the performance of the Work (a) below the surface of the ground or (b) in 
an existing structure differ materially with the conditions indicated by this Contract, or should 
unknown conditions of an unusual nature differing materially from those ordinarily 
encountered in the area and generally recognized as inherent in Work of the character 
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provided by this Contract, be encountered, the Contract Price shall be equitably adjusted by 
the Change Order upon the written notice and claim by either party made within seven (7) 
days after the first observance of the condition.  As a condition precedent to the City having 
any liability to the Contractor for concealed or unknown conditions, the Contractor must give 
the City written notice of, and an opportunity to observe, the condition prior to disturbing it. 
The failure by the Contractor to make the written notice and claim as provided in this 
Subparagraph shall constitute a waiver by the Contractor of any claim arising out of or relating 
to such concealed or unknown condition. 

13.4 If the Contractor wishes to make a claim for an increase in the Contract Price, as a condition 
precedent to any liability of the City therefore, the Contractor shall give the City written notice 
of such claim within seven (7) days after the occurrence of the event, or the first appearance 
of the condition, giving rise to such claim.  Such notice shall be given by the Contractor before 
proceeding to execute any additional or changed Work.  The failure by the Contractor to give 
such notice and to give such notice prior to executing the Work shall constitute a waiver of 
any claim for additional compensation. 

13.5 The City reserves the right to increase or decrease quantities, and alter the details of 
construction including grade and alignment as the Project Manager may consider necessary 
or desirable, by approved Change Order.  Such modifications shall not invalidate the Contract 
nor release the surety.  Unless such alterations and increases or decreases change the total 
cost of the Work, based on the originally estimated quantities and the unit prices bid, by more 
than 25 percent, or change the total cost of any major item, based on the originally estimated 
quantities and the unit price bid, by more than 25 percent, the Contractor shall perform the 
work altered, increased or decreased, at a negotiated price or prices.  (A major item shall 
mean any bid item, the total cost of which exceeds 12-1/2 percent of the total Contract Price 
based on the proposed quantity and the contract unit price). 

13.6 When the alterations cause an increase or decrease in excess of the 25 percent indicated 
above, either the Contractor or the Project Manager may request an adjustment of the unit 
price to be paid for the item or items. 

13.7 If a mutually agreeable adjustment cannot be obtained, the City reserves the right to 
terminate the Contract as it applies to the items in question and make such arrangements as 
may be deemed necessary to complete the Work. 

13.8 In connection with any claim by the Contractor against the City for compensation in excess 
of the Contract Price, any liability of the City for the Contractor's costs shall be strictly limited 
to direct costs incurred by the Contractor and shall not include standby costs, indirect costs 
or consequential damages of the Contractor.  The City shall not be liable to the Contractor for 
claims of third parties. 

13.9 If the Contractor is delayed in progressing any task which at the time of the delay is then 
critical or which during the delay becomes critical, as the sole result of any act or neglect to 
act by the City or someone acting in the City's behalf, or by changes ordered in the Work, 
unusual delay in transportation, unusually adverse weather conditions not reasonably 
anticipated, fire or any causes beyond the Contractor's control including delays resulting from 
the COVID-19 pandemic, then the date for achieving Final Acceptance of the Work shall be 
extended upon the written notice and claim of the Contractor to the City, for such reasonable 
time as the City may determine.  Any notice and claim for an extension of time by the 
Contractor shall be made not more than seven calendar days after the occurrence of the 
event or the first appearance of the condition-giving rise to the claim and shall set forth in 
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detail the Contractor's basis for requiring additional time in which to complete the Work.  In 
the event the delay to the Contractor is a continuing one, only one notice and claim for 
additional time shall be necessary.  If the Contractor fails to make such claim as required in 
this subparagraph, any claim for an extension of time shall be waived. 

13.10 The Contractor shall delay or suspend the progress of the work or any part thereof, whenever 
so required by written order of the City, and for such periods of time as required; provided, 
that in the event of such delay or delays or of such suspension or suspensions of the progress 
of the work, or any part thereof, the time for completion of work so suspended or of work so 
delayed by such suspension or suspensions shall be extended for a period equivalent to the 
time lost by reason of such suspension or suspensions; but such order of the City or Project 
Manager shall not otherwise modify or invalidate in any way, any of the provisions of this 
Contract.  In the event that the work shall be stopped by written order of the City, any expense, 
which, in the sole opinion and judgment of the City, is caused by the City, shall be paid by the 
City to the Contractor. 

13.11 In executing the Contract Documents, the Contractor expressly covenants and agrees that, 
in undertaking to complete the Work within the time herein fixed, it has taken into 
consideration and made allowances for all hindrances and delays incident to such work, 
whether growing out of delays in securing materials or workers, normal weather conditions, 
the COVID-19 pandemic, or otherwise provided, however, such hindrances and delays could 
be anticipated by Contractor at the time of execution.  No charge shall be made by the 
Contractor for hindrances or delays from any cause during the progress of the work, or any 
portion thereof, included in this Contract, except as provided herein. 

13.12 Notwithstanding the foregoing or anything in the Contract to the contrary, Contractor 
acknowledges and agrees that the work, and the performance thereof, may be subject to 
current and future governmental orders or directives regarding safety protocols related 
COVID-19, and Contractor agrees that all Work shall be performed in accordance with the 
same, including but not limited to directives regarding social distancing, hygiene and other 
efforts to slow the spread of COVID-19.  Failure of Contractor to comply with such order or 
directive shall be deemed an event of default under this Contract, and City shall not be 
responsible for any increase in the Contract Sum or the Contract Time related to City’s 
enforcement of such orders or directives, or Contractor’s failure to comply with such orders 
or directives.  If Work on the Critical Path is delayed due to COVID-19 reasons outside the 
control of the contractor, an equitable adjustment in the Contract Sum and/or the Contract 
Time shall be made to the Contract as the City may reasonably decide. 

13.13 In addition to the Project Manual particular to Mobilization found elsewhere in this document, 
additional mobilization shall not be compensable for work outside of the designated areas for 
work deemed essential by the City.  A quantity of work equal to as much as 10% of the total 
Contract may be required to be performed beyond the boundaries of the designated work 
areas. 

14. CHANGES IN THE WORK

14.1 Changes in the Work within the general scope of this Contract, consisting of additions, 
deletions, revisions, or any combination thereof, may be ordered without invalidating this 
Contract, by Change Order or by Field Order. 
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14.2 The Project Manager shall have authority to order minor changes in the Work not involving a 
change in the Contract Price or in Contract Time and consistent with the intent of the Contract. 
Such changes shall be effected by verbal direction and then recorded on a Field Order and 
shall be binding upon the Contractor.  The Contractor shall carry out such Field Orders 
promptly. 

14.3 Any change in the Contract Price resulting from a Change Order shall be by mutual 
agreement between the City and the Contractor as evidenced by the change in the Contract 
Price being set forth in the Change Order, and, together with any conditions or requirements 
related thereto, being initialed by both parties. 

14.4 If no mutual agreement occurs between the City and the Contractor relative to a change in 
the Work, the Contractor shall proceed with the Work that is the subject of the Change Order, 
and the change in the Contract Price, if any, shall then be determined by the Project Manager 
on the basis of the reasonable expenditures or savings of those performing, deleting or 
revising the Work attributable to the change, including, in the case of an increase or decrease 
in the Contract Price, a reasonable allowance for direct job site overhead and profit.  In such 
case, the Contractor shall present, in such form and with such content to the City, as the 
Project Manager requires, an itemized accounting of such expenditures or savings, plus 
appropriate supporting data for inclusion in a Change Order.  Reasonable expenditures or 
savings shall be limited to the following:  reasonable costs of materials, supplies or 
equipment, including delivery costs, reasonable costs of labor, including social security, old 
age and unemployment insurance, fringe benefits required by agreement or custom, and 
worker's compensation insurance, reasonable rental costs of machinery and equipment 
exclusive of hand tools, whether rented from the Contractor or others, permit fees, and sales, 
use or other taxes related to the Work, and reasonable cost of direct supervision and job site 
field office overhead directly attributable to the change.  In no event shall any standby time or 
any expenditure or savings associated with the Contractor's home office or other non-job site 
overhead expense be included in any change in the Contract Price.  Further, in no event shall 
the Contractor's overhead expense exceed ten (10%) percent of the reasonable 
expenditures.  Pending final determination of reasonable expenditures or savings to the City, 
payments on account shall be made to the Contractor on the Project Manager's Certificate 
for Payment. 

14.5 If unit prices are provided in the Contract, and if the quantities contemplated are so changed 
in a proposed Change Order that the application of such unit prices to the quantities of Work 
proposed would cause substantial inequity to the City or to the Contractor, the applicable unit 
prices shall be equitably adjusted. 

14.6 The execution of a Change Order by the Contractor shall constitute conclusive evidence of 
the Contractor's agreement to the ordered changes in the Work, this Contract as thus 
amended, the Contract Price and the Contract Time.  The Contractor, by executing the 
Change Order, waives and forever releases any claim including impact against the City for 
additional time or compensation for matters relating to or arising out of or resulting from the 
Work included within or affected by the executed Change Order. 

15. INSURANCE AND BONDS.

15.1 The Contractor shall secure and maintain, throughout the duration of the agreement, 
insurance (on an occurrence basis unless otherwise agreed to) of such types and in at least 
such amounts as required herein. Contractor shall provide certificates of insurance and 
renewals thereof on forms acceptable to the City. The City shall be notified by receipt of 
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written notice from the insurer or the Contractor at least thirty (30) days prior to material 
modification or cancellation of any policy listed on the Certificate. 

15.2 The Contractor, upon receipt of notice of any claim in connection with this Agreement, shall 
promptly notify the City, providing full details thereof, including an estimate of the amount of 
loss or liability.  The Contractor shall monitor and promptly notify the City of any reduction in 
limits of protection afforded under any policy listed in the Certificate (or otherwise required by 
the Contract Documents) if the Contractor’s limits of protection shall have been impaired or 
reduced to such extent that the limits fall below the minimum amounts required herein. The 
Contractor shall promptly reinstate the original limits of liability required hereunder and shall 
furnish evidence thereof to the City. 

15.3 Minimum Requirements Commercial General Liability Policy Limits – 

General Aggregate: $2,000,000 
Products / Completed Operations Aggregate: $2,000,000 
Personal & Advertising Injury: $1,000,000 
Each Occurrence: $1,000,000 

Policy MUST include the following conditions: 

A. Pollution Liability (Applicable only to contracts involving pollutants such as asbestos
& lead abatement, sludge or other waste abatement, etc.)

B. NAME CITY OF PRAIRIE VILLAGE AS “ADDITIONAL INSURED”

15.4 Automobile Liability Policy shall protect the Contractor against claims for bodily injury and/or 
property damage arising from the ownership or use of any owned, hired and/or non-owned 
vehicle. 

Limits (Same as Commercial General Liability) –  
Combined Single Limits, Bodily Injury and Property Damage - Each Accident: 

Policy MUST include the following condition: 
NAME CITY OF PRAIRIE VILLAGE AS “ADDITIONAL INSURED” 

15.5 Umbrella Liability. The Umbrella / Excess Liability must be at least as broad as the underlying 
general liability and automobile liability policies. 

Limits – 

Each Occurrence $1,000,000 

General Aggregate $1,000,000 

15.6 Workers' Compensation.  This insurance shall protect the Contractor against all claims under 
applicable state workers' compensation laws. The Contractor shall also be protected against claims 
for injury, disease or death of employees which, for any reason, may not fall within the provisions of 
workers' compensation law. The policy limits shall not be less than the following: 

Workers' Compensation: Statutory 

Employer's Liability: 

Bodily Injury by Accident $100,000 each accident 
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Bodily Injury by Disease $500,000 policy limit 

Bodily Injury by Disease $100,000 each employee 

15.7 The City will only accept coverage from an insurance carrier who offers proof that it: 

Is authorized to do business in the State of Kansas; 

Carries a Best's policy holder rating of A- or better; and 

Carries at least a Class VIII financial rating, or 

Is a company mutually agreed upon by the City and Contractor. 

15.8 Subcontractor’s Insurance.  If a part of the Agreement is to be sublet, the Contractor shall 
either: 

A. Cover all subcontractor’s in its insurance policies, or

B. Require each subcontractor not so covered to secure insurance which will protect
subcontractor against all applicable hazards or risks of loss as and in the minimum
amounts designated.

Whichever option is chosen, Contractor shall indemnify and hold harmless the City
as to any and all damages, claims or losses, including attorney's fees, arising out
of the acts or omissions of its Subcontractors.

15.9 Prior to commencing any work, Contractor shall provide City with certificates evidencing that 
(1) all Contractor’s insurance obligations required by the contract documents are in full force
and in effect and will remain in effect until Contractor has completed all of the work and has
received final payment from City and (2) no insurance coverage will be canceled, renewal
refused, or materially changed unless at least thirty (30) days prior written notice is given to
City. Contractor’s property insurance shall not lapse or be canceled if City occupies a portion
of the work. Contractor shall provide City with the necessary endorsements from the
insurance company prior to occupying a portion of the work.

15.10 Waiver of Subrogation.  All insurance coverage required herein shall contain a waiver of 
subrogation in favor of the City.  Contractor's insurance policies shall be endorsed to indicate 
that Contractor’s insurance coverage is primary and any other insurance maintained by City 
is non-contributing as respects the work of Contractor. 

15.11 Additional Insurance.  Excess Liability coverage or additional insurance covering special 
hazards may be required on certain projects.  Such additional insurance requirements shall 
be as specified in Special Conditions. 

15.12 Bonds and Other Performance Security. Contractor shall provide a Performance Bond, 
Maintenance Bond and a Statutory Bond in the amount of one hundred percent (100%) of 
the Contract Price to cover the entire scope of Work and any other specific performance 
security that may be indicated in this Contract. With each bond there shall be filed with the 
City one copy of “Power of Attorney” certified to include the date of the bonds. 

16. INDEMNITY

16.1 For purposes of indemnification requirements as set forth throughout the Contract, the 
following terms shall have the meaning set forth below: 
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“The Contractor” means and includes Contractor, all of his/her affiliates and subsidiaries, 
his/her Subcontractors and material men and their respective servants, agents and 
employees; and “Loss” means any and all loss, damage, liability or expense, of any nature 
whatsoever, whether incurred as a judgment, settlement, penalty, fine or otherwise 
(including attorney’s fees and the cost of defense), in connection with any action, 
proceeding, demand or claim, whether real or spurious, for injury, including death, to any 
person or persons or damages to or loss of, or loss of the use of, property of any person, 
firm or corporation, including the parties hereto, which arise out of or are connected with, 
or are claimed to arise out of or be connected with, the performance of this Contract 
whether arising before or after the completion of the work required hereunder. 

16.2 For purposes of this Contract, and without in any way limiting indemnification obligations that 
may be set forth elsewhere in the Contract, the Contractor hereby agrees to indemnify, 
defend and hold harmless the City from any and all Loss where Loss is caused or incurred 
or alleged to be caused or incurred in whole or in part as a result of the negligence or other 
actionable fault of the Contractor, his/her employees, agents, Subcontractors and suppliers. 

16.3 It is agreed as a specific element of consideration of this Contract that this indemnity shall 
apply notwithstanding the joint, concurring or contributory or comparative fault or negligence 
of the City or any third party and, further, notwithstanding any theory of law including, but not 
limited to, a characterization of the City’s or any third party’s joint, concurring or contributory 
or comparative fault or negligence as either passive or active in nature. 

16.4 Nothing in this section shall be deemed to impose liability on the Contractor to indemnify the 
City for Loss when the negligence or other actionable fault the City is the sole cause of Loss. 

16.5 With respect to the City’s rights as set forth herein, the Contractor expressly waives all 
statutory defenses, including, but not limited to, those under workers compensation, 
contribution, comparative fault or similar statutes to the extent said defenses are inconsistent 
with or would defeat the purpose of this section. 

17. SUCCESSORS AND ASSIGNS

17.1 The City and Contractor bind themselves, their successors, assigns and legal representatives 
to the other party hereto and to successors, assigns and legal representatives of such other 
party in respect to covenants, agreements and obligations contained in this Contract.   

17.2 The Contractor shall not assign or sublet the work, or any part thereof, without the previous 
written consent of the City, nor shall it assign, by power of attorney or otherwise, any of the 
money payable under this Contract unless by and with the like written consent of the City.  In 
case the Contractor assigns all, or any part of any moneys due or to become due under this 
Contract, the instrument of assignment shall contain a clause substantially to the affect that 
it is agreed that the right of the assignee in and to any moneys due or to become due to the 
Contractor shall be subject to all prior liens of all persons, firms and corporations for services 
rendered or materials supplied for the performance of the Work called for in this Contract. 

17.3 Should any Subcontractor fail to perform in a satisfactory manner, the work undertaken, its 
subcontract shall be immediately terminated by the Contractor upon notice from the City. 
Performing in an unsatisfactory manner is defined as consistently having more than 10% of 
work unacceptable.  The Contractor shall be as fully responsible to the City for the acts and 
omissions of the subcontractors, and of persons either directly or indirectly employed by 
them, as Contractor is for the acts and omissions of persons directly employed.  Nothing 
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contained in this Contract shall create any contractual relations between any Subcontractor 
and the City, nor shall anything contained in the Contract Documents create any obligation 
on the part of the City to pay or to see to the payment of any sums due any Subcontractor. 

17.4 The Contractor shall not award subcontracts which total more than forty-five (45%) of the 
Contract Price and shall perform within its own organization work amounting to not less than 
fifty-five percent (55%) of the total Contract Price.  Approval by the City of any Subcontractor 
shall not constitute a waiver of any right of the City to reject Defective Work, material or 
equipment not in compliance with the requirements of the Contract Documents.  The 
Contractor shall not make any substitution for any Subcontractor accepted by the City unless 
the City so agrees in writing. 

17.5 The Contractor shall not subcontract, sell, transfer, assign or otherwise dispose of the 
Contract or any portion thereof without previous written consent from the City.  In case such 
consent is given, the Contractor, shall be permitted to subcontract a portion thereof, but shall 
perform with his/her own organization work amounting to not less than fifty five (55%) of the 
total Contract Price.  No subcontracts, or other transfer of Contract, shall release the 
Contractor of its liability under the Contract and bonds applicable thereto. 

17.6 The Contractor shall cause appropriate provisions to be inserted in all subcontracts relative 
to the Work to bind Subcontractors to the Contractor by the terms of the Contract Documents 
insofar as applicable to the work of the Subcontractor and to give the Contractor the same 
power to terminate any Subcontract as the City has to terminate the Contractor under any 
provisions of the Contract Documents. 

17.7 Prior to the City’s approval of the Contract bid, the successful bidder shall submit to the City 
for acceptance, a list of names of all Subcontractors proposed for portions of the work and 
shall designate which work each is to perform. 

17.8 The City shall, prior to the City’s approval of the Contract bid, notify the successful bidder, in 
writing, if the City, after due investigation, has reasonable objection to any Subcontractor on 
such list, and the Contractor shall substitute a Subcontractor acceptable to the City at no 
additional cost to the City or shall be allowed to withdraw his/her Bid, and the City shall either 
re-bid the Work or accept the next best lowest and responsible bidder.  The failure of the City 
to make objection to a Subcontractor shall constitute an acceptance of such Subcontractor 
but shall not constitute a waiver of any right of the City to reject Defective Work, material or 
equipment not in conformance with the requirements of the Project Manual. 

18. NON-DISCRIMINATION LAWS

18.1 The Contractor agrees that: 

A. The Contractor shall observe the provisions of the Kansas Act Against Discrimination
(K.S.A. 44-1001 et seq.) and shall not discriminate against any person in the
performance of Work under the present contract because of race, religion, color, sex,
disability, national origin, ancestry or age;

B. In all solicitations or advertisements for employees, the Contractor shall include the
phrase, "equal opportunity employer," or a similar phrase to be approved by the
Kansas Human Rights Commission (Commission);

C. The Contractor further agrees that it shall abide by the Prairie Village Non
Discrimination Code (Section 5-801 et seq) and shall not discriminate against any
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person in the performance of Work under the present contract because of sexual 
orientation or gender identity.  If the City determines that the Contractor has violated 
any applicable provision of any local, state or federal law, or has discriminated against 
any person because of race, religion, color, sex, sexual orientation, gender identity, 
disability, age, national origin, or ancestry, such violation and/or discrimination shall 
constitute a breach of contract and the City may cancel, terminate or suspend this 
agreement in whole or in part. The parties do not intend this provision to subject any 
party to liability under local, state or federal laws unless it applies. 

D. If the Contractor fails to comply with the manner in which the Contractor reports to the
commission in accordance with the provisions of K.S.A. 44-1031 and amendments
thereto, the Contractor shall be deemed to have breached the present contract and it
may be cancelled, terminated or suspended, in whole or in part, by the contracting
agency;

E. If the Contractor is found guilty of a violation of the Kansas Act Against Discrimination
under a decision or order of the Commission which has become final, the Contractor
shall be deemed to have breached the present contract and it may be cancelled,
terminated or suspended, in whole or in part, by the contracting agency; and

F. The Contractor shall include the provisions of Subsections A through D in every
subcontract or purchase order so that such provisions will be binding upon such
Subcontractor or vendor.

G. The provisions of this Section shall not apply to a contract entered into by a
Contractor: (1) Who employs fewer than four employees during the term of such
contract; or (2) Whose contracts with the City cumulatively total $5,000 or less during
the fiscal year of the City.

18.2 The Contractor further agrees that it shall abide by the Kansas Age Discrimination In 
Employment Act (K.S.A. 44-1111 et seq.) and the applicable provision of the Americans With 
Disabilities Act (42 U.S.C. 12101 et seq.) as well as all other federal, state and local laws. 

19. FEDERAL LOBBYING ACTIVITIES

[THIS PROVISION ONLY APPLIES IF THE CITY IS RECEIVING FEDERAL FUNDS]

19.1 31 USCS Section 1352 requires all subgrantees, Contractors, Subcontractors, and 
consultants/Architects who receive federal funds via the City to certify that they will not use 
federal funds to pay any person for influencing or attempting to influence a federal agency or 
Congress in connection with the award of any federal contract, grant, loan, or cooperative 
agreements. 

19.2 In addition, contract applicants, recipients, and subrecipients must file a form disclosing any 
expenditure they make for lobbying out of non-federal funds during the contract period. 

19.3 Necessary forms are available from the City and must be returned to the City with other 
Contract Documents. It is the responsibility of the general contractor to obtain executed forms 
from any Subcontractors who fall within the provisions of the Code and to provide the City 
with the same. 

20. RELATIONS WITH OTHER CONTRACTORS:



P5000/P5038 2020 CRACK SEAL & MICRO SURFACE PROGRAM APRIL 2020 

Page 25 of 29 Construction Contract 

23451384v2 COVID

20.1 The Contractor shall cooperate with all other contractors who may be performing work on 
behalf of the City, and workers who may be employed by the City, or any other entity on any 
work in the vicinity of the Work to be done under this Contract, and the Contractor shall so 
conduct his/her operations as to interfere to the least possible extent with the work of such 
contractors or workers.  The Contractor shall be responsible for any injury or damage, that 
may be sustained by other contractors, workers, their work or employees of the City, because 
of any fault or negligence on the Contractor's part, and shall, at his/her own expense, repair 
or pay for such injury or damage.  If the work of the Contractor is delayed because of any acts 
or omissions of any other Contractor or Contractors, the Contractor shall have no claim 
against the City on that account other than for an extension of time. 

20.2 When two or more Contracts are being executed at one time in such manner that work on 
one Contract may interfere with that on another, the City shall decide which Contractor shall 
progress at which time. 

20.3 Other projects the Contractor may have to coordinate shall be listed in the Special Conditions. 

20.4 When the territory of one Contract is the necessary or convenient means of access for the 
transportation or movement of workers, materials, or appliances required for the execution of 
another Contract, such privileges of access or any other responsible privilege may be granted 
by the City to the Contractor so desiring, to the extent such may be reasonably necessary. 

20.5 Upon execution of the Contract, the Contractor shall furnish the City, in writing, the names of 
persons or entities proposed by the Contractor to act as a Subcontractor on the Work.  The 
City shall promptly reply to the Contractor, in writing, stating any objections the City may have 
to such proposed Subcontractor.  The Contractor shall not enter into a Subcontract with a 
proposed Subcontractor with reference to whom the City has made timely objection.  The 
Contractor shall not be required to Subcontract with any party to whom the Contractor has 
objection. 

21. RIGHT OF CITY TO TERMINATE

21.1 If the Contractor persistently or repeatedly refuses or fails to prosecute the Work in a timely 
manner, or supply enough properly skilled workers, supervisory personnel or proper 
equipment or materials, or if it fails to make prompt payment to Subcontractors or for materials 
or labor, or persistently disregards laws, ordinances, rules, regulations or orders of any public 
authority having jurisdiction, or if this Contract is assigned by Contractor without authorization 
or if Contractor is adjudged as bankrupt, or if a general assignment of assets be made for the 
benefit of creditors; or if a receiver is appointed, or otherwise is guilty of a substantial violation 
of a provision of this Contract, then the City may by written notice to the Contractor, without 
prejudice to any right or remedy, terminate the employment of the Contractor and take 
possession of the site and of all materials, equipment, tools, construction equipment and 
machinery thereon owned by the Contractor and may finish the Work by whatever methods 
it may deem expedient.  In such case, the Contractor and its surety shall be liable to the City 
for all excess cost sustained by the City because of such prosecution and completion 
including any additional legal, Project Manager or bid-letting costs therefore.  In such case, 
the Contractor shall not be entitled to receive further payment.  In the event the Contractor is 
found in a court of law to have been wrongfully terminated for cause, then such termination 
shall be deemed a termination for convenience and the Contractor shall be compensated as 
provided herein.  Any termination of the Agreement for alleged default by Contractor that is 
ultimately determined to be unjustified shall automatically be deemed a termination for 
convenience of the City. 
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21.2 The City, within its sole discretion, may elect to terminate the Contract with the Contractor for 
convenience upon three (3) days written Notice to Contractor.  In the event of such 
termination, Contractor shall cease immediately all operations and shall be compensated for 
all work performed as of the date of termination in accordance with the terms of payment in 
this contract.  Contractor shall not be entitled to any anticipatory profits, consequential 
damages or other costs other than direct costs of demobilization. 

22. MISCELLANEOUS:

22.1 The Contractor warrants to the City that all labor furnished to progress the Work under the 
Contract will be competent to perform the tasks undertaken, that the product of such labor 
will yield only first-class results, that materials and equipment furnished will be of good quality 
and new unless otherwise permitted by this Contract, and that the Work will be of good 
quality, free from faults and defects and in strict conformance with the Project Manual.  All 
Work not conforming to these requirements may be considered defective. 

22.2 The Contractor shall obtain and pay for all permits, fees and licenses necessary or ordinary 
for the Work.  The Contractor shall comply with all lawful requirements, including federal and 
state laws, City and County laws and ordinances and building codes, applicable to the Work 
and shall give and maintain copies of all notices required by applicable law pertaining to the 
Work. 

22.3 Provision for Emergencies. Whenever, in the opinion of the City, the Contractor has not taken 
sufficient precaution for the safety of the public or the protection of the Work to be constructed 
under this Contract, or of adjacent structures or property which may be injured by process of 
construction, and whenever, in the opinion of the City, an emergency shall arise and 
immediate action shall be considered necessary in order to protect property interests and to 
avoid personal injury and/or death, then the City, with or without notice to the Contractor, shall 
provide suitable protection to the said interests by causing such Work to be done and 
materials to be furnished at places as the City may consider necessary and adequate. The 
cost and expense of such Work and material so furnished shall be borne by the Contractor 
and, if the same shall not be paid on presentation of the bills therefore, such costs shall be 
deducted from any amounts due or to become due the Contractor. The performance of such 
emergency Work shall in no way relieve the Contractor of responsibility for damages which 
may occur during or after such precaution has been duly taken. 

22.4 Both the business address of the Contractor given in the Bid or proposal upon which this 
Contract is founded, and the Contractor's Office near the Work, is hereby designated as the 
places to which all notices, letters, and other communications to the Contractor may be 
mailed or delivered.  The delivering at either of the above named addresses, or depositing in 
any mailbox regularly maintained by the Post Office, of any notice, letter or other 
communication so addressed to the Contractor, and the date of said service shall be the date 
of such delivery or mailing.  Such addresses may be changed at any time by an instrument 
in writing, executed by the Contractor, presented, and delivered to the Project Manager and 
to the City.  Nothing herein contained shall be deemed to preclude or render inoperative the 
service of any notice, letter, or communication upon the Contractor personally. 

22.5 It is mutually agreed by and between the parties to this Contract that all royalties and fees for 
and in connection with patents, or patent infringement, claims for materials, articles, 
apparatus, devices or equipment (as distinguished from processes) used in or furnished for 
the work shall be included in the Contract Price and the Contractor shall satisfy all demands 
that may be made at any time for such, and the Contractor shall at its cost and expense, 
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defend any and all suits or proceedings that may be instituted at any time against the City for 
infringement or alleged infringement of any such patents involved in the work, and Contractor 
shall pay any award of damages.   

22.6 The right of general administration of the City shall not make the Contractor an agent of the 
City, and the liability of the Contractor for all damages to persons, firms, and corporations, 
arising from the Contractor's execution of the Work, shall not be lessened because of such 
general administration, but as to all such persons, firms, and corporations, and the damages, 
if any, to them or their property.  The Contractor herein is an independent Contractor in 
respect to the work. 

22.7 For a period of time, from the inception of the Contract to three (3) years from the date of final 
payment under the Contract, the Contractor and subcontractors shall maintain books, 
accounts, ledgers, invoices, drafts, pages and other records pertaining to the performance of 
this Contract.  At all reasonable times during this period these records shall be available within 
the State of Kansas at a field or permanent business office for inspection by authorized 
representatives of the City or of any other agency, which has contributed funds in connection 
with the Contract or to which the City is obligated to make such inspections available.  In 
addition, this requirement shall be included in all subcontracts entered into in connection with 
this Contract. 

22.8 Titles, subheadings used herein, and other Contract Documents are provided only as a 
matter of convenience and shall have no legal bearing on the interpretation of any provision 
of the Contract Documents. 

22.9 No waiver of any breach of this Contract shall be construed to be a waiver of any other 
subsequent breach. 

22.10 Should any provision of this Agreement or other Contract Documents be determined to be 
void, invalid, unenforceable or illegal for whatever reason, such provision(s) shall be null and 
void; provided, however, that the remaining provisions of this Agreement and/or the other 
Contract Documents shall be unaffected thereby and shall continue to be valid and 
enforceable. 

22.11 Without in any manner limiting Contractor’s responsibilities as provided elsewhere in the 
Contract Documents, the Contractor shall assume full responsibility for the protection of all 
public and private property, structures, sewers, and utilities, for both above ground and 
underground facilities, along, beneath, above, across or near the site or sites of the Work 
being performed under this Agreement, or which are in any manner affected by the 
prosecution of the Work or the transportation of men/women or materials in connection 
therewith. Barriers shall be kept in place at all times to protect persons other than those 
engaged on or about the Work from accident, and the Contractor will be held responsible for 
all accidents to persons or property resulting from the acts of Contractor or its employees. 

22.12 The Contractor shall keep fully informed of all existing and current regulations of the City, 
county, state, and federal laws, which in any way limit or control the actions or operations of 
those engaged upon the work, or affecting materials supplied, to or by them.  The Contractor 
shall at all times observe and comply with all ordinances, laws, and regulations, and shall 
protect and indemnify the City and the City's officers and agents against any claims or liability 
arising from or based on any violation of the same. 
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22.13 Nothing contained in the Contract Documents shall create, or be interpreted to create, privity 
or any other contractual agreement between the City and any person or entity other than the 
Contractor.  

22.14 Duties and obligations imposed by the Contract Documents, rights, and remedies available 
hereunder shall be in addition to and not a limitation of duties, obligations, rights and remedies 
otherwise imposed or available by law. 

22.15 No action or failure to act by the City, Project Manager or Contractor shall constitute a waiver 
of a right or duty afforded them under the Contract, nor shall such action or failure to act 
constitute approval or acquiescence in a breach hereunder, except as may be specifically 
agreed in writing.  

22.16 Contractor specifically acknowledges and confirms that: (i) it has visited the site, made all 
inspections it deems appropriate and has read and fully understands the Contract 
Documents, including all obligations and responsibilities undertaken by it as specified herein 
and in other Contract Documents and knowingly accepts the same; (ii) it has furnished copies 
of all Contract Documents to its insurance carrier(s) and its surety(ies); and (iii) its insurance 
carrier(s) and surety(ies) agree to be bound as specified herein, in the Contract Documents 
and in the insurance policy(ies) and bonds as to liability and surety coverage. 

22.17 It is specifically agreed between the parties executing this Agreement that the Contract 
Documents are not intended to create any third party beneficiary relationship nor authorize 
anyone not a party to this Agreement to maintain a suit for personal injuries or property 
damage pursuant to the terms or provisions of this Agreement.  The duties, obligations and 
responsibilities of the parties to this Agreement with respect to third parties shall remain as 
imposed by law. 

22.18 This Agreement is entered into, under and pursuant to, and is to be construed and 
enforceable in accordance with the laws of the State of Kansas. Venue of any litigation arising 
in connection with this Agreement shall be the State courts of Johnson County, Kansas. 
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IN WITNESS WHEREOF, the City has caused this Agreement to be executed in its behalf, 
thereunto duly authorized, and the said Contractor has executed five (5) counterparts of this 
Contract in the prescribed form and manner, the day and year first above written. 

CITY OF PRAIRIE VILLAGE 
(typed company name) 

By: By:  
      (signed)        (signed) 

Eric Mikkelson 
(typed name) 

Mayor 
(typed title) 

City of Prairie Village 
(typed company name) 

7700 Mission Road 
(typed address) 

Prairie Village, Kansas  66208 
(typed city, state, zip) 

(typed telephone number) 

(date of execution) (date of execution) 

SEAL 

ATTEST: APPROVED BY: 

City Clerk, Adam Geffert City Attorney, David Waters 

(If the Contract is not executed by the President of the Corporation, general partner of the 
Partnership, or manager of a limited liability company, please provide documentation, which 
authorizes the signatory to bind the corporation, partnership or limited liability company.  If a 
corporation, the Contractor shall furnish the City a current certificate of good standing, dated within 
ten (10) days of the date of this Contract.) 

VANCE BROTHERS, INC.

VANCE BROTHERS, INC.

5201 Brighton Avenue

Kansas City, MO 64130-0107

816-923-4325913-385-4647





    
    VILLAGEFEST VILLAGEFEST VILLAGEFEST VILLAGEFEST COMMITTEECOMMITTEECOMMITTEECOMMITTEE 

Council Meeting Date: Council Meeting Date: Council Meeting Date: Council Meeting Date:     May 4May 4May 4May 4, 2020, 2020, 2020, 2020    
    
        
COU2020COU2020COU2020COU2020----11114444::::            ConsiderConsiderConsiderConsider    approval of an alternate concept for the 2020 VillageFest event. approval of an alternate concept for the 2020 VillageFest event. approval of an alternate concept for the 2020 VillageFest event. approval of an alternate concept for the 2020 VillageFest event.     
    
    
RECOMMENDATIONRECOMMENDATIONRECOMMENDATIONRECOMMENDATION    
Recommend approval of an alternate 2020 VillageFest event.    
    
BACKGROUNDBACKGROUNDBACKGROUNDBACKGROUND    
The VillageFest committee met via Zoom on April 23, 2020 to consider the impact of the 
COVID-19 pandemic on the festival. The committee considered the various elements of the 
event, and agreed that with public health as the primary concern, it would be next to impossible 
to hold the traditional event with the expected gathering restrictions and guidelines in place. 
 
The committee made a motion to develop an alternate plan for VillageFest 2020 to include 
drive by and virtual components with some of the following ideas: 
 
Drive through component: 

• At determined location, volunteers would hand out a VillageFest goody bag to include a 
craft and other festive items. 

• The event grounds would be drive-through only. Residents would be encouraged to 
decorate their vehicles. 

• The drive through area would be decorated with patriotic décor, and potentially lined 
with the police cars and firetrucks if available. 

 
Virtual component via social media channels: 

• Recorded messages or musical performances 
• Contests to be voted on with “likes” – best patriotic chalk drawing, best decorated bike 
• A hashtag to encourage participation in the community 

 
 
Should the City Council choose to move forward with the new concept, the committee will meet 
to develop a firm plan and budget.  
 
 
ATTACHMENTSATTACHMENTSATTACHMENTSATTACHMENTS    
Draft committee meeting minutes – April 23, 2020 
 
PPPPREPARED BYREPARED BYREPARED BYREPARED BY                        
Meghan Buum 
Assistant City Administrator 
 
April 29, 2020 

 



VillageFest Committee 
April 23, 2020 

Zoom 

 

 
1. Welcome and Introductions 

 
a. Amber Fletcher, Alex Fletcher, Meghan Buum, Teresa Stewart, Patty Jordan, 

Linda Fritz, James Carney, Josh Sigler, Courtney McFadden, Joel Crown, Lissa 
Haag, Dale Warman, Susan Forrest, Corbin Trimble, Toby Fritz  
 

2. Joel Crown moved to accept the January 23 meeting minutes. Toby Fritz seconded the 
motion and it was approved unanimously. 
 

3. Updates 
 

a. Luke Roth – announced as the new police department representative 
 

b. Scott Oberkrom - no longer with the YMCA, we don’t expect a new 
representative from the Y to be appointed this year.  

i. Would like to send a card to him thanking him for his work on the 
committee 
 

c. Skate park construction will not take place this summer. 
 

4. VillageFest/Covid-19 Update 
 

a. The city is in a holding pattern as they await guidance from the County and State 
on gathering restrictions over the next few months.  
 

b. What would a “socially distant” VillageFest look like? 
i. Looking at safety for citizens as primary concern  

 
ii. How do we sanitize or maintain 6 feet of separation for event attendees? 

Based on the event components and typical attendance, this seems like 
an impossible task. Gathering just may not be a possibility. 

 
iii. Ideas: #VillageFestAtHome or “Festival in a Bag” concept: Drive through 

pickup of crafts, patriotic items, coupons from area businesses, etc. Music 
playing during drive through, with fire trucks and police cars displayed. 
Facebook Live events: remarks from Mayor, kids decorate bikes and 
send in pictures, online contest, etc. 

 
iv. Formal Motion  

1. Teresa Stewart moved to develop alternate plan for VillageFest to 
include, but not limited to, drive by and virtual components. Joel 
Crown seconded the motion and it was approved unanimously. 
 



VillageFest Committee 
April 23, 2020 

Zoom 

 

 
c. Drive through logistics 

i. Need continual movement of cars to prevent traffic problems.  
 

ii. Use City Hall drive or pool parking lot 
 

d. Other discussion 
i. Committee members will look for crafts, mini face paint kits, candy, 

frisbee, etc. to include in the “to-go” bag. What is the cost per bag? 
Previously have ordered 600 crafts. 9,700 households in Prairie Village, 
potentially hold a Facebook poll to figure out numbers. Are bags for each 
kid or each car? Keep it simple – when we’re out, we’re out. Price out 
cost of bags based on several different levels (1000, 2000, or 3000 bags) 
 

ii. We don’t want to unintentionally encourage gathering – will need to make 
sure we have signage that clearly instructs families to stay in their 
vehicles and avoid on-site items that would draw crowds, like live 
performances. DJ could play music rather than live performances 

 
iii. Spirit Award, recorded with the Mayor in advance and air video on 

Facebook later or should we skip this year so winners get a more public 
recognition? 

 
iv. Alternate concept to be presented at the May 4 City Council meeting. The 

Committee will meet following the City Council’s decision - a poll will be 
sent out to determine the next meeting date/time.  



    
    ADMINISTRATIONADMINISTRATIONADMINISTRATIONADMINISTRATION 

Council Meeting Date: Council Meeting Date: Council Meeting Date: Council Meeting Date:     May 4,May 4,May 4,May 4,    2020202020202020    
    
        
    
COU2020COU2020COU2020COU2020----11115555::::                                                                ConsiderConsiderConsiderConsider    closure of the pool for the 2020 swim seasonclosure of the pool for the 2020 swim seasonclosure of the pool for the 2020 swim seasonclosure of the pool for the 2020 swim season        
    
    
RECOMMENDATIONRECOMMENDATIONRECOMMENDATIONRECOMMENDATION    
Recommend closure of the Prairie Village Pool Complex for the 2020 swim season based on 
the recommendations of the Johnson County Recovery Planning Taskforce.    
    
BACKGROUNDBACKGROUNDBACKGROUNDBACKGROUND    
In response to the spread of the novel coronavirus COVID-19, both Johnson County and 
Governor Laura Kelly issued stay-at-home orders as a public health mitigation strategy to slow 
the spread of the virus. The Board of County Commissioners established a Johnson County 
Recovery Planning Task Force to make recommendations on how to responsibly remove the 
stay-at-home order while continuing to protect the community’s health and safety.  
 
The task force recommends a phased approach to the reopening of businesses and gathering 
locations. Each phase is to be reviewed and analyzed on a rolling 14-day cycle. Community 
pools are included in phase three of the proposed recovery plan, with gatherings of up to 100 
people allowed.  
 
City staff has considered various scenarios related to the opening of the pool. Many factors 
play into the decision to recommend not opening, including but not limited to: 
 

• Safety of our staff as well as residents. Our seasonal staff is primarily minors under the 
age of 18.   

• How to provide required lifeguard certification training while maintaining 6 feet of 
separation between guards. For example, it typically takes three guards in close 
proximity to perform a spinal rescue. 

• Enforcement of 100 person gathering limit, distancing requirements, and the high 
likelihood of conflict regarding gathering limits.  

• Ability to accommodate social distancing practices among staff and patrons, particularly 
in the concession area, break room, and locker rooms. 

• In coordination with other North East Johnson County cities, we do not want to create an 
increased burden on pools that do attempt to stay open should other area pools close. 

• To be fair to the seasonal staff so they can seek other employment opportunities.  
 
Due to the unique nature of this decision, rapidly changing scenarios, and meeting timing, staff, 
in consultation with the Mayor, decided to bring this decision directly to the City Council rather 
than wait for the Parks and Recreation Committee to make a recommendation.  
 
ATTACHMENTSATTACHMENTSATTACHMENTSATTACHMENTS    
None 
 
PPPPREPARED BYREPARED BYREPARED BYREPARED BY                        
Meghan Buum 
Assistant City Administrator 
 
April 29, 2020 
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RESOLUTION NO. 2020-02 

 

A RESOLUTION EXTENDING THE MAYOR’S DECLARATION OF A STATE OF 

LOCAL EMERGENCY FOR PRAIRIE VILLAGE, KANSAS 

WHEREAS; on the 16th day of March 2020, the Mayor of Prairie Village, Kansas issued a 

Declaration of a State of Local Emergency for the City of Prairie Village, Kansas as a result of the 

COVID-19 pandemic, as amended ("City Emergency Declaration").  

WHEREAS; the City Emergency Declaration is consistent with ongoing emergency orders issued 

by the health authorities of Johnson County, Kansas and the State of Kansas with respect to this 

COVID-19 pandemic; and 

WHEREAS, the Prairie City Council approved Resolution 2020-01 on March 18, 2020, 

extending the City Emergency Declaration to May 8, 2020; and 

WHEREAS; the worldwide outbreak of COVID-19 and the resulting pandemic in Kansas, 

Johnson County, and Prairie Village continue to threaten the life and health of our citizens and 

visitors as well as the economy and remains a public disaster affecting life, health, property and 

the public peace. 

 

NOW, THEREFORE, BE IT RESOLVED, BY THE GOVERNING BODY OF THE CITY 

OF PRAIRIE VILLAGE, KANSAS:  

SECTION 1. Pursuant to Chapter 1, Article 13 of the Prairie Village Municipal Code, the 

Governing Body hereby extends the City Emergency Declaration an additional 90 days, through 

the 6th day of August, 2020, unless terminated earlier by the Mayor or City Council, or extended 

further by the City Council. 

SECTION 2. The City Emergency Declaration may be amended to comply with Federal, State, 

and County orders. 

SECTION 3. This resolution shall take effect immediately.  

 

ADOPTED by the Governing Body this 4th day of May, 2020. 

 

 City of Prairie Village, Kansas: 
 
 

 __________________________________ 

 Mayor Eric Mikkelson 
Attest: 
 

 

 
 

__________________________________  

Adam Geffert, City Clerk  
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Due to restricted access to City Hall, most meetings will be held virtually. Please 
continue to check http://pvkansas.com for access details. 

 
 

MAYOR’S ANNOUNCEMENTS 
Monday, May 4, 2020 

 
Board of Zoning Appeals              05/05/2020 6:30 p.m. 
Planning Commission              05/05/2020 7:00 p.m. 
Arts Council              05/06/2020 5:30 p.m. 
Tree Board              05/06/2020 6:00 p.m. 
Parks and Recreation Committee              05/13/2020 6:30 p.m. 
City Council              05/18/2020 6:00 p.m. 
Finance Committee              05/19/2020 4:00 p.m. 
Memorial Day – City Offices Closed              05/25/2020  

================================================================ 
 
 



INFORMATIONALINFORMATIONALINFORMATIONALINFORMATIONAL    ITEMSITEMSITEMSITEMS    
May 4May 4May 4May 4,,,,    2020202020202020    

    
 
1. Police Pension Committee meeting minutes – 04/09/2020 
2. May Plan of Action 

 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 



Police Pension Committee Meeting  
4/9/2020 
Meeting Minutes 
 

In attendance via Zoom: Brande Anderson (UMB), Chris Calmer (UMB), Jim Whittier, Dan Runion, Glen 
Gahan (Silverstone), Cindy Delfelder (Voya), John O’Brien (Voya), Jamie Robichaud, Wes Jordan, Ivan 
Washington, and Amy Hunt. 

Chris Calmer reviewed the Police Pension portfolio.  He stated the short-term rate has dropped and there 
is lots of volatility in the market due to the pandemic. The Volatility Index reached a record high of 82 last 
week. Before that, it was at 42.The asset allocations show International Equities has remained 
underweight from last period through now. Fixed Income was underweight and is now overweight.  Next 
quarter, if things look good, the plan would be a little under, but more secure. The market value returned 
$200,000 in the first week of April making the total market value over $13.6 million.    

The plan has been overweight in Information Technology, which helped since Energy took a large drop, 
down 38%. The cruise and airline industries did not do well.  Some funds that did perform well are Ivy 
International Core Equity and Principal MidCap R-6, both of which are Kansas City companies.  

Oakmark International is normally a great performer; however, they have proven to underperform in a 
down market. Oakmark is expected to outperform again if markets recover. The S&P was at 2800; 
compared to the end of the year it was at 3000.  Earlier predictions thought it would be at 3400 by now.  

UMB is predicting a sharp positive return that may help avoid a recession.  Having two flat or negative 
quarters indicates a recession.  

Glen Gahan with Silverstone/HUB, presented the 2020 Actuarial Valuation Report.  He noted that this is 
just a snap shot in time of the plan. Glen reminded everyone that the updated mortality table and a plan to 
reduce the unfunded liability were initiated last year.  

Glen said that the start of 2020 has been more of a routine year, but that it may look different further into 
the year. The current assumed rate of return of 7.25% falls into the average category when compared 
nationally where the average rate is 7.0% – 7.25%. 

Cindy Delfelder and John O’Brien completed the Voya supplemental plan overview. They stated that they 
would like to see more online engagement and they have a campaign in the works to help with this. They 
also believe the meetings with Marisa have increased online engagement. 

With the 401(a) and 457(b) combined, the registered profiles are at 71% for average income replacement.  
This is much higher than the benchmark, which is 40%.  . The plan summary showed the plan was down 
9% by the end of 2019. However, it has moved up 11% since that time. 

The Required Minimum Distribution (RMD) for 2020 has increased the age to 72 and separated it from 
service length. Voya reminded the group about the fee levelization and standard basis points at 23.  This 
revenue is refunded back to the participants as part of our contract with Voya. 

John O’Brien explained the Fund Evaluation Scorecard. They take performance lightly as it changes so 
quickly.  In historical moments like we are currently in, they look at all factors to determine ratings.  These 
factors include performance, risk, risk-adjusted performance, consistency of style, and fund expenses. 

The fund performances are updated quarterly through a documented and fair process to make sure 
accurate and good information is out there for participants. Performance is weighted at 45%.  If score falls 
below 4.0, that fund is placed on a watch list to monitor or look for a replacement. There are a few 
repetitive plans where their scorecard ratings are very different and the number of people participating in 



the plan are low.  Voya suggests moving away from the lower rated fund and moving those participants 
into the other plan.  

Voya then reviewed the CARES Act, which was created to help participants access their funds with a 
variety of new options for a limited amount of time during the current pandemic.  The City must opt-in to 
allow these options.  

Jim Whittier left the meeting due to technical difficulties. 

 

Annual Contribution 

Dan and Ivan thoroughly discussed the city’s contribution. They voted unanimously to leave it at $850,000 
based on Glen Gahan’s Actuarial Valuation recommendation.  Both agreed that the intention last year 
when this was changed was to have a sound number that would be used for several years to pay down 
the unfunded liability as well as provide a number for budgeting purposes. There was discussion on 
making sure this number wasn’t reduced no matter the economic challenges that the city may face and 
ensuring council knows that in upcoming years, this may need to increase due to the required contribution 
may exceed the $850,000.  

 

Silverstone Projection & Interest Assumption 

Dan and Ivan agreed to have Glen Gahan gather some details regarding a 10-year outlook on the plan.  

CARES Act with Voya 

Due to the economic conditions, the Cares Act is allowing some limited changes on our supplemental 
retirement plans through Voya.   The City must “opt-in” to these options, which would provide the 
following: 

- COVID related conditions to access balances of the employees funds without the 10% penalty 
through 12/31/2020, 

- Combined they would be allowed to withdraw up to $100,000 of their funds through 12/31/2020, 

- Take loans up to $50,000 from their funds between 3/27/2020 – 12/31/2020, 

- Defer payments to loans  

Dan moved to opt-in for these changes to allow employees access to their funds under the CARES act 
requirements. Ivan seconded and motion was passed unanimously.  
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